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OF THE DISTRICT OF COLUMBIA. 


January Term, 1932. 


Abner Siegal, 

Appellant, 

vs. 

The United States, 

Appellee. 


No. 5633 ! 

Special Calendar | 


BRIEF ON BEHALF OF APPELLANT. 


Statement. 


i 

The appellant was indicted under Section 861 (1&4) 
of the Code of Laws of the District of Columbia. ^Ie 
was tried before Mr. Justice Proctor and a jury on the 
27th, 28th and 29th days of ; October, 1931, the jury 're¬ 
tiring to consider their verdict on Thursday, October |29, 
1931, at 3.30 P. M. On Friday morning, October p0, 
1931, at 10.30 A. M., the jury returned to the court room, 
and having requested the exhibits, these were delivered 
to the jury at that time. At 11.40 o’clock A. M., the jury 
returned with its verdict of “Guilty as indicted.” 




2 


Section 861 (134) of the Code reads as follows: 

“Whoever promises, offers, or gives, or causes 
or procures to be promised, offered or given any 
money 1 or other thing of value, or makes or ten- 
ders any contract, undertaking, obligation, credit 
or security for the payment of money, or for the 
delivery or conveyance of anything of value, to 
any executive, judicial or other officer, or to any 
person acting in any official function, or to any 
juror or witness, with intent to influence the deci¬ 
sion, action, verdict or evidence of any such per¬ 
son on any question, matter, cause or proceeding, 
or with intent to influence him to commit or aid 
in committing, or to collude in or allow any fraud, 
or make any opportunity for the commission of 
any fraud, shall be fined, etc., etc.” 


The Indictment. 

The indictment alleges substantially that on March 18, 
1931, one Harry S. Deane was a public officer of the Gov¬ 
ernment of the District of Columbia, and a person acting 
for and on behalf of the Government of the District of 
Columbia, in an official function, duly and legally ap¬ 
pointed by the Commissioners of the District of Colum¬ 
bia; that is, he was an employee of the District of Co¬ 
lumbia in the capacity of a guard at the Washington 
Asylum and Jail, and as such was charged particularly 
with the duty of maintaining and conducting the Iden¬ 
tification Bureau of the said Washington Asylum and 
Jail; that the appellant was on March 18, 1931, the at¬ 
torney for one Damiani, who stood charged with having 
committed the crimes of murder and manslaughter in the 
city of Wilkes-Barre, Pennsylvania, alleged to have been 
committed there on February 28, 1928; that the appel¬ 
lant, intending falsely and corruptly to show that the 
said Damiani was on that date confined in the Washing- 



ton Asylum and Jail, and intending to cause the !said 
Deane to extract from the records of said Identification 
Bureau the card of one Samuel J. Williams, a prisoner 
incarcerated in the said Washington Asylum and Jajl in 
the months of January and February, 1928, and to irisert 
in lieu thereof falsely and corruptly a card bearing the 
name of the said Damiani, purporting to show that the 
said Damiani was a prisoner in the said Washington 
Asylum and Jail on February 28, 1928, and intending 
the duties of said office, position and employment of| the 
said Deane to prostitute and betray in violation of his 
lawful duties, the appellant did give to said Deand as 
a bribe and pecuniary reward the sum of $250 in lawful 
money of the United States. The indictment concludes 
as follows: 

I 

“And so the Grand Jurors aforesaid, upon tlieir 
oath aforesaid, do sav: 

7 W 

That he, the said Abner Siegal, in the manfner 
and by the means aforesaid, and at the District 
of Columbia aforesaid, then and therefor, unlaw¬ 
fully, feloniously, unjustly and corruptly did oiler 
and give as a bribe and pecuniary reward some¬ 
thing of value, to-wit, the sum of Two Hundred 
and fifty dollars, with the corrupt intention that 
he, the said Harry S. Deane, should and woidd he 
influenced in the discharge of his official duties | as 
aforesaid , and thereby did commit the offense of 
bribery; against the form of the statute in sich 
case made and provided, and against the pegce 
and government of the said United States.” j.. 


Substance of Grounds for Reversal. 


We shall argue that the judgment against the 


appelli] 


should be reversed and the indictment dismissed because 


(1) on the facts alone there was no credible or substin- 
tial evidence sufficient to warrant submission of the ease 
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to the jury; (2) as a matter of law the Court should 
have directed verdict in favor of the appellant because 
the Government failed to prove the crime of bribery; it 
failed to prove the necessary allegations and necessary 
elements of the crime of bribery; it failed to prove what 
the Identification Bureau of the Washington Asylum and 
Jail consisted of and by what authority it was main¬ 
tained and conducted; the Government failed to prove 
that Deane was charged particularly with the duty of 
maintaining and conducting the Identification Bureau or 
that a guard of the Washington Asylum and Jail was so 
charged; the Government failed to prove that there was 
anything pending before Deane or his department or 
that could be by law brought before Deane or his de¬ 
partment in an official capacity or upon which his de¬ 
cision or action could be influenced; the Government 
failed to prove that the acts performed by Deane were 
in pursuance of any law, rule, regulation or usage, or 
bv the direction of anv lawful authoritv or otherwise, 
or that those acts performed by Deane were contem¬ 
plated by law to be performed by a guard of the Wash¬ 
ington Asylum and Jail; the Government failed to prove 
that the acts of Deane were official in character, some¬ 
thing within the legal duty of Deane in performing them; 
and it was conclusively established that the acts alleged 
to have been performed by Deane, as a result of the 
alleged bribe, were not within the scope of his employ¬ 
ment, nor within the line of his duties as a guard of the 
Washington Asylum and Jail, nor within the legal duty 
of Deane in performing them; and it was conclusively 
established that Deane, as such guard, was not charged 
particularly with the duty of maintaining and conduct¬ 
ing the Identification Bureau of the Washington Asylum 
and Jail, but that that duty was charged particularly 
to the Chief Clerk, and that there was no proof tending 
to show that the Chief Clerk, or anyone else, directed 



Deane to maintain and conduct, or delegated to D^ane 
the duty of maintaining and conducting, the Identifica¬ 
tion Bureau of the Washington Asylum and Jail; (3) 
the indictment fails to state a crime because Section 861 
(134) of the District Code, upon which the indictment is 
based, relates only to the bribery of an “officer” or a 
“person acting in any official function,” and a guard of 
the Washington Asylum and Jail is not an “officer” or 
a “person acting in any official function,” within the pur¬ 
view of that section; Section 861 (134) of the District 
Code, upon which the indictment is based, does not 
authorize the charging part of the indictment, “with the 
corrupt intention that he, the said Harry S. Define, 
should and would be influenced in the discharge of| his 
official duties”; the indictment is fatally defective be¬ 
cause it alleges that Deane was a “public officer of j the 
Government of the District of Columbia” and a “person 
acting in any official function”; the indictment is fatally 
defective because it fails to charge that there was any 
matter pending before Deane or his department that 
could be by law brought before him in his official capficity 
or upon which his decision or action could be influenced; 
the indictment is fatally defective because it fails to| set 
forth any facts showing in what official capacity anfi by 
what authority of any department or office of the Gov¬ 
ernment of the District of Columbia Deane acted j for 
and on behalf of the Government of the District of Co¬ 
lumbia, and because it fails to contain any allegation of 
fact that it was contrary to Deane’s duty to abstract the 
card of Williams and to substitute the card of Damiani; 
(4) the refusal of the Court to order William F. O’Hara, 
a necessary and material witness for the appellant, sfim- 
moned at the expense of the Government, was prejudicial 
error; (5) the prejudicial remarks and conduct of the 
District Attorney deprived the appellant of a fair and 
impartial trial to which he was entitled; (6) the Court’s 
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failure to assume the responsibility and strike out the 
testimony of Wheat and Government’s Exhibit 2-A was 
prejudicial error and deprived the appellant of a fair 
and impartial trial to which he was entitled; and (7) the 
verdict of the jury was contrary to the overwhelming 
weight of credible evidence. 

The appellant will rely upon all of the assignments of 
error and upon all the grounds urged to the Trial Court. 


Facts. 

The essential facts are as follows: 

The Appellant Siegal. He is an attorney, 36 years 
old, and was admitted to practice in 1917, since which 
time he has had an extensive criminal practice, and has 
tried a great many criminal cases in the District of Co¬ 
lumbia. He is married, has two children. Prior to the 
trial he was never given any opportunity of explaining 
his connection with the matter under investigation (R. 
pp. 56, 58, 76, 78). He took the stand and testified fully; 
he denied giving Deane $250, or any other sum, for any 
purpose whatever. His testimony is set out at length 
at pages 86 to 114, inclusive, in the transcript of record. 

The Guard Deane (R. pp. 18-43 inclusive). Employed 
at the Washington Asylum and Jail since 1922 as a guard 
(R. p. 41), and prior to this employment he worked for 
the American Railway Express, from which he resigned 
while under fire during an investigation as to the steal¬ 
ing of certain whiskey. He knew the appellant for six 
or seven years but never had any intimate relationship 
with him, and for over a year prior to March, 1931, he 
had not seen the appellant (R. p. 25). He testified (R. 
p. 19), over the objection of the appellant, that he “had 
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charge of the Identification Bureau of the Washington 
Asylum and Jail and that his duties were taking fiijger- 
prints, and classifying them, and filing them, and gather¬ 
ing the records of the men, and adding them to their 
records, and putting them in their jackets—just compil¬ 
ing the records of the men committed to jail.” He tes¬ 
tified that the appellant paid him $250 to insert iri the 
files of the Washington Asylum and Jail the card Sand 
jacket of Damiani (Government’s Exhibits 2 and 2l-A). 


The Board of Public Welfare. Under an Act of Con¬ 
gress, S. 1430, approved March 16, 1926, the complete 
and exclusive control and management of the Washing¬ 
ton Asylum and Jail is given to the Board of Public 
Welfare, and under Section 9 of the Act the Board of 
Public Welfare is charged with the duty of making rtiles 
and regulations relating to the administration of the 
Washington Asylum and Jail. Accordingly, rules and 
regulations were promulgated relating to the duties of 
those employed at the Washington Asylum and Jail, and 
w^ere introduced in evidence and marked “Defendant’s 
Exhibit 9.” They were in force and effect on March 18, 
1931, the date of the alleged bribery; they are set out in 
full in the transcript of record (R. pp. 130-136 inclusive). 
Paragraph 3 of the rules and regulations charge the 
Chief Clerk of the Washington Asylum and Jail with the 
duty of maintaining and conducting all clerical, fiscal 
and administrative detail of that institution (R. p. 130). 
Under the general heading “Guards Duties in 23 sepa¬ 
rate paragraphs (R. pp. 132-135 inclusive), the duties of 
the guards of the Washington Asylum and Jail are set 
out with great particularity. Nowhere in the said njiles 
and regulations is a guard of the Washington Asy¬ 
lum and Jail charged with the duty of maintaining ^nd 
conducting the Identification Bureau, nor is Deane so 
charged, particularly or otherwise. 


i 
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There was no testimony offered by the Government 
tending to show that the Chief Clerk or the Superintend¬ 
ent of the Washington Asylum and Jail, or anyone else 
in authority or otherwise, directed Deane to maintain 
and conduct, or delegated to Deane the duty of maintain¬ 
ing and conducting, the Identification Bureau of the 
Washington Asylum and Jail. 

Upon this state of the record, and upon all of the evi¬ 
dence adduced at the trial, the Court should have granted 
appellant's motion for a directed verdict in favor of the 
appellant. 

The judgment should be reversed and the indictment 
dismissed. 


I. 

On the facts alone there was no credible or sub¬ 
stantial evidence sufficient to warrant submission of 
the case to the jury. 

Deane’s story as related on direct examination is 
substantially as follows: 

He talked to the appellant on Saturday, March 14th, 
in Deane’s office in the jail. An appointment w~as made 
for the following day, Sunday, and the appellant asked 
Deane to take a couple of blank commitment cards with 
him that night (R. p. 20); he met the appellant the next 
morning, when he and the appellant talked in appellant’s 
car. He gave the appellant the blank commitment cards 
and answered the appellant’s questions as to how they 
should be filled out. The appellant asked him if it would 
be possible to put a fake record in the files for a date 
covering January 29, 1928, until February 29, 1928, for 
a client of his. He replied in the affirmative. The ap¬ 
pellant gave him to understand that this man was in 
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New Orleans; there was nothing said about the jacket. 
On Monday and Tuesday he was very busy with his bwn 
work. On Wednesday the appellant asked him whaf be 
had done, and he said he had done nothing as yet, where¬ 
upon the appellant pulled a large roll of money out of 
his pocket and said, “Get busy.” That afternoon he took 
the Williams card and jacket out of the files (Govern¬ 
ment’s Exhibits 3 and 3-A) and gave them to Colonel 
Peake (R. p. 22). That that card and jacket was ]jart 
of the official records of the Washington Asylum p.nd 
Jail. On Wednesday night, between 7 and 8.30 o’clock, 
the appellant gave him $250, while they were in appel¬ 
lant’s car, and at that time he gave the appellant the 
Damiani card and jacket, but the jail number and the 
date were not on the card. He told the appellant} he 
would have to put that jail number on there, as the con¬ 
secutive numbering machine which “we were using at the 
jail” had purple ink where it used to have red ink. He 
told the appellant to buy a stamp if necessary (R[ p. 
23). The appellant took the card and jacket “as if is 
now ” On the following morning, March 19th, he ejave 
the money to Colonel Peake, and the appellant brought 
back the white card (Government’s Exhibit 2) to Jiim 
on the same day; at that time the appellant told pirn 
to put on the card the words “Released to Deteciive 
Sergeant O’Brien.” On the 21st of March the appellant 
brought the jacket (Government’s Exhibit 2-A) back to 
him. He knew that Damiani was not confined in the 
Washington Asylum and Jail in January and February, 
1928, the appellant so stating to him. He saw the $250 
again when Colonel Peake gave it back to him on Mjon- 
day, March 23, 1931, and he gave it to J. Edgar Hooker 
on that day. He remembers talking to Colonel Peake 
about this matter on Monday, March 16, 1931, and that 
every step he took from then on was under the adyice 
and direction of Colonel Peake. 
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The following is a very brief summary of the appel¬ 
lant's testimony: 

He, in conjunction with an attorney named O’Hara, 
represented Damiani in extradition proceedings held in 
New Orleans in February, 1931, when Damiani was 
ordered returned to Wilkes-Barre as a fugitive from 
justice upon the indictments charging him with two 
murders alleged to have been committed there on Feb¬ 
ruary 28, 1928. After Damiani was returned to Wilkes- 
Barre, the appellant secured counsel for him and visited 
Damiani in Wilkes-Barre during the early part of March, 
1931. Later, in Washington, one Sam Parola, who had 
been the moving spirit in Damiani’s welfare in New 
Orleans, visited the appellant. He intimated that Dami¬ 
ani had an alibi for the day of the murders. Parola 
later suggested that the appellant should ask Deane 
about it. The appellant did so, but was requested by 
Deane to see him at his home on the following day, which 
was Sunday, March 15th. When the appellant saw 
Deane on Sunday, Deane handed him Government’s Ex¬ 
hibits 2 and 2-A (the Damiani card and jacket), all filled 
out as they are now. The appellant asked Deane ques¬ 
tions about the card and jacket, and told Deane that he 
had a lot of experience trying cases (R. p. 97) ayid that 
he would not submit this to prove that Damiani was in 
the District Jail, that the papers do not even contain 
the court case number and there is no commitment, and 
that there was no way for Damiani to have gotten into 
the jail except to have climbed into the skylight and 
dropped in. The appellant further told Deane (R. p. 
98) u that it is the silliest, most foolish thing I have ever 
seen. A child six years old could see that this thing 
was phony and a fake.” Deane turned to appellant and 
said that he had a wife and six children and that if the 
appellant reported that the card and jacket were no good 
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“we are all going to get into serious trouble,” and I}eane 
then requested the appellant not to say anything about 
it yet. The appellant suggested to Deane that, Inas¬ 
much as no harm had vet been done to Damiani, tieane 
should go to the people with whom he was dealing, and 
explain that he had shown the papers to appellant, who 
said they could not be used as a legal defense. Deane 
insisted they were good and stated that Damiani had 
come to the jail as a Police Court prisoner. On Mon¬ 
day, March 16th, the appellant went to the Police Court 
and, failing to find any record of Damiani’s commitment 
there, went to the United States Marshal’s office w^iere 
he searched for evidence tending to show that Damiani 
was committed through that office, but was unabl^ to 
find any; the appellant then went to Police Headquarters 
but was unable to find any evidence of Damiani’s aijrest 
there. On Tuesday, March 17th, at Parola’s request, the 
appellant wired $250 to O’Hara in New Orleans ($. p. 
99). On Wednesday, March 18th, at about 11 o’clock in 
the morning, O’Hara returned the $250 to appellant by 
wire, and the appellant turned it over to Parola iihme- 
diately. At six o’clock that evening the appellant I re¬ 
ceived a telephone call from Deane in response to wtich 
he went out to see Deane again in his car. Deane asked 
appellant “whether he was sincere in going to tliese 
people and saying that these things are no good.” The 
appellant replied in the affirmative (R. p. 101) and told 
Deane that since he talked with him on Sunday he wjent 
to the Police Court, to the United States Marshal’s office 
and to Police Headquarters, but could find no record 
of Damiani’s commitment to the jail, and that he talked 
with McGlynn at the jail, who advised him that a pris¬ 
oner would not be received at the jail without a commit¬ 
ment. Deane insisted that the appellant was wrong, tut 
the appellant said (R. p. 102), “It may be perfect for 
you, Deane, but I have tried too many cases to think 
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that a District Attorney, staff and investigators, State 
policemen, Judge and jury, woidd be fooled by anything 
like that” Deane was very much distressed and got out 
of the car without even saying “good-night.” On the 
morning of Thursday, March 19th, Parola requested ap¬ 
pellant to purchase a numbering machine, which would 
print numbers to match those in a certain minute book 
Parola had with him (R. p. 102). The appellant im¬ 
mediately telephoned to Ginn & Company, with whom he 
had dealt for a long time, and then went over personally 
to Ginn’s office where he was shown a catalogue (Gov¬ 
ernment’s Exhibit 5), but he was unable to find a ma¬ 
chine in the catalogue that printed numbers matching 
those in the minute book, and so reported to Parola. 
Later Parola told appellant he wanted to get a 5 E Bates 
machine, and appellant telephoned this information to 
Ginn & Company, which company sent a machine over 
to appellant’s office, where Parola and the appellant were 
waiting. Later, when the appellant returned to his office, 
Parola had left with the machine, and the appellant went 
over to Ginn & Company’s office where he obtained the 
cash memorandum receipt he had signed for the machine 
and gave Ginn & Company his check for $14 to pay for 
the machine. 1 The appellant left for Wilkes-Barre on 
the four o’clock train that afternoon (R. p. 104), and 
saw Damiani in the Wilkes-Barre jail the next morning. 
He returned to Washington and visited the jail on the 
21st when he saw Pitts. The appellant visited the Dis¬ 
trict Jail everv dav from the 23rd to the 31st of March 
to see Pitts, with the exception of March 26th, when he 
w’ent to Wilkes-Barre where he withdrew from the case 
(R. p. 107). On March 31st he \vas arrested, charged 
with having bribed Deane on March 18th. 

Because in the transcript of record the printer failed 
to include photostatic copies of Government’s Exhibits 2 
and 3, respectively, the Damiani card and the Williams 
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card, and because for a discussion of this point it is ad¬ 
visable to have them, photostatic copies of those exhibits 
will be handed up to the Court on the argument. 

Let us look first at Government’s Exhibit 3—the IWil- 
liams card—that comes from the files of the Washington 
Asylum and Jail and which, together with Government’s 
Exhibit 3-A, constitute the record of the prisoner Wil¬ 
liams, who was received in the institution on January 
30, 1928. The Williams jacket—Government’s Exhibit 
3-A—contains a commitment from the Police Court, with 
the court case number “891630” on it. 

We find on examining the Williams card—Govern¬ 
ment’s Exhibit 3—that there is what is known as the 
court case number in the upper right-hand corner. It 
is “891630,” which is the number of his case in the c()urt 
from which he was committed to the jail. Any question 
that might arise about Williams and his commitifient 
to the jail is answered immediately by reference to this 
number. On the upper left-hand corner of this car^l is 
another number; it is “6862.” This is known as the jail 
number; that is, as each prisoner is received at the jail 
his record is numbered in consecutive order, so that the 
record of each prisoner admitted to the jail on January 
30, 1928, was given a number—one following the othir— 
the first number on that day following consecutively the 
last number of the day before, and so on. 

Now let us look at the Damiani card—Government’s 
Exhibit 2. We find that it contains the jail nunjber 
“6862” in the upper left-hand corner of the card, but 
fails to contain any court case number. This is left 
blank. So that if any question arose about Damiani 
being confined in the Washington Asylum and Jail,; the 
only thing on his card that would establish that he icas 
committed to the jail was omitted—that is, the court cjase 
number showing the number of his case in the court fij-om 
which he was committed to the jail. And, further, if gnv 


i 

I 
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question arose about Damiani being confined in the 
Washington Asylum and Jail, the merest investigation 
of the jail number “ 6862 ” that appears on the Damiani 
card would disclose immediately that ‘'6862” had refer¬ 
ence to a prisoner admitted on January SO, 1928 , from 
the Police Court, and that that prisoner was a man 
named Williams who had been sentenced to serve 15 days 
for drunkenness. 

Now let us examine Government’s Exhibit 2-A—the 


Damiani jacket. We find that the jacket, too, fails to 
contain any court case number, but we find something 
more important than that; that is, we are unable to find 
the commitment by which it was possible for Damiani 
to have been received at the jail. In other words, there 
was absolutely no evidence in this exhibit to show how 
it was possible for Damiani to have been received in the 
Washington Asylum and Jail. The appellant certainly 
knew that the merest investigation would disclose that 
the Washington Asvlum and Jail could onlv receive 
prisoners who were committed to the jail by the courts 
or by a United States Commissioner, by commitment. 

The mere stating of these facts should be sufficient in 


and of themselves to dispense with the necessity of any 
further argument that the appellant believed that the in¬ 


sertion of the Damiani card and jacket would constitute 


an alibi for Damiani. Is it possible for any sane man 
to stretch his imagination for enough to believe that the 
appellant, with his many years of experience as a lawyer 
in criminal cases, would bribe Deane to put such a record 
as Government’s Exhibits 2 and 2-A in the files of the 


jail, under such circumstances, to establish an alibi for a 
client under two indictments for two murders? If the 
appellant did it, he ought to be incarcerated in an insane 
asylum for the balance of his life. 

To believe that the insertion of such a card and jacket 
in the files of the jail would constitute an alibi for a man 


charged with having committed two murders is the\ acme 
of ignorance, especially in the conduct of criminal trials. 

And while we are on that subject, let us go on^ step 
further. The indictments against Damiani, together with 
the docket entries, were introduced in evidence by the 
Government—thev are marked Government’s Exhibit 14 
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(K. p. 23). On their face it appears that Damianji was 
charged with the actual murders in Wilkes-Bartfe on 
February 28, 1928. Of necessity, therefore, he yould 
have to be in Wilkes-Barre to have committed the mur¬ 
ders, since they were alleged to have been committed by 
the use of shotguns. To the untrained mind, this \Vould 
be conclusive of the fact that, if it could be shown that 
Damiani was not in Wilkes-Barre on the day of the tmur- 
ders, then he could not be guilty of the crimes. Bu^; the 
fact was, and an examination of the docket entriels al¬ 
ready referred to substantiates it, that Damiani was 
really charged as an accessory before the fact to murder. 
Under the law of Pennsylvania an accessory is changed 
as a principal, so that the mere reading of the indictment 
would lead one to believe that Damiani was charged jwith 
the actual shooting. But the appellant knew as Dhmi- 
ani’s attorney that, in order for the State of Pennsyl¬ 
vania to have established that Damiani was guilty as an 
accessory before the fact, it would have been necessary 
for the State of Pennsylvania to have shown that Dami¬ 
ani was not present at the actual scene of the murders. 

Aside from the assinitv of the insertion of such a 
record as the Damiani card and jacket would constitute, 
in order to establish an alibi for Damiani, why should 
the appellant as Damiani’s attorney, and understanding 
the technicalities of the situation, be concerned about 
creating an alibi to show that Damiani was not in Wilkes- 
Barre on February 28, 1928, or from January 30, 1928, 
to February 29, 1928? What difference could it make 
whether he was in the Washington Asylum and Jail 
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during that period? It might very well be that the acts 
of Damiani, that the State of Pennsylvania contended 
were sufficient to make him an accessory before the fact 
to murder, were performed by Damiani any time within 
a year of the actual murders. But an alibi might have 
been used in extradition proceedings in New Orleans, 
in order to show that the alleged fugitive was not in 
the demanding State at the time of the commission of 
the crimes for which he was under indictment. And the 
one responsible for the ingenuous idea of creating an 
alibi for Damiani, bv the insertion of such a card and 
jacket, probably had in mind to use it in New Orleans, 
but for some reason this was not done. Deane testified 
that the first time he heard the name of Damiani was 
when the appellant told him it in the conversation of 
Sunday, March 15, 1931. He later denied he heard the 
name at this time. But when pinned down, he was forced 
to admit that he had only one conversation with the ap¬ 
pellant on March 15, 1931, which was the Sunday con¬ 
versation, and that it was during that conversation that 
he heard the name of Damiani. That Deane is not tell¬ 
ing the truth on this subject is very obvious, because 
there is in his testimony the statement that the appellant 
told him that these papers were to be used in New Or¬ 
leans, and that the appellant asked him, Deane, who 
would go to New Orleans with the record in the event 
it was used (R. p. 22). Yet the record shows without 
any possible chance of contradiction that the appellant 
was present in New Orleans on February 20, 1931, when 
Damiani was ordered back to the State of Pennsylvania 
by Judge Borah (R. p. 44); and that Damiani left New 
Orleans on February 21, 1931, and was in Pennsylvania 
on the 23rd of February. If this is the fact, and there 
can be no question about it, what did the appellant want 
with the record on March 15, 1931, to establish an alibi 
to be used in New Orleans? How did Mr. Deane know 
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that Damiani was in New Orleansf It is a little knowl¬ 
edge that is dangerous, and that little knowledge is 
dangerous here. It is very likely that Deane had not 
been advised of Damiani’s return to Pennsylvania, and 
when testifying had in mind the fact that Damianii was 
in New Orleans and that this record was to be u^ed in 
New Orleans, but there could not be any question in the 


mind of the appellant about Damiani being in the State 
of Pennsvlvania on March 15. 1931, because the Record 
shows that the appellant visited Damiani in Wilkes- 
Barre during the early part of March, 1931. 

Let us examine Deane’s testimony a little further. He 
testified that on March IS, 1931, after talking to tl}e ap¬ 
pellant in the passageway leading from the office io the 
rotunda of the jail, he went upstairs and withdrew the 
Williams card and jacket from the files, and turned them 
over to Colonel Peake, who kept them in the filers (It. 
pp. 22-23). No one, except Deane and Peake, kne\j that 
Deane had withdrawn these records. No one, qxcept 
Deane and Peake, knew that Deane had withdraw^ that 
particular card and jacket—if in fact he did withdraw 
it. Deane testified that the appellant never requested 
him to withdraw the Williams card and jacket (B. p. 
35.) and that he never showed it to the appellant. Deane 
did not testify that he ever told the appellant that he 
had withdrawn the Williams card and jacket, or that the 
card and jacket he did withdraw—if in fact he did so— 
bore the jail number “6862.” How was it possible for 
the appellant to have known that Deane h-ad withdrawn 
the Williams card and jacket, or that the jail ndmber 


“6862” appeared on the card and jacket withdrawn by 
Deanef Yet Deane testified that on the night of March 
18, 1931, he turned over Government’s Exhibits and 
2-A to the appellant, at which time the jail numbet and 
date were not on the card and jacket, and that the very 
next day the appellant returned the card—Governnfient’s 
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Exhibit 2—to Deane, with the jail number “6862” on the 
card. Deane further testified that the appellant returned 
the jacket—Government’s Exhibit 2-A—to Deane on 
March 21st, and that the jacket then had on it the jail 
number “6862.” But the strange thing is that no one 
else at the jail or elsewhere saw the card on the 19th 
or the jacket on the 21st. 

Deane testified that he reported to Colonel Peake on 
the morning of March 16th, the approach of the appel¬ 
lant on the day previous, and that every step he took 
since then he took under the advice and direction of 
Colonel Peake (R. p. 42). If this is the fact, then why 
was it necessarv for Deane to have withdrawn the Wil- 
liams card and jacket out of the files on the afternoon 
of March 18th f Was it merely to go through the mo¬ 
tions,? Colonel Peake did not direct him to do it. It 
follows that Deane never substituted the Damiani card 
and jacket in the files in the place of the Williams card 
and jacket. His testimony that he did so is apparently 
false (R. p. 21). On his direct examination he testified 
(R. p. 20) that he took the Williams card and jacket out 
in order to make room to put the other card and jacket 
in. Further (R. p. 24), he testified that he told Colonel 
Peake about the appellant on the morning of March 16th, 
before the actual substitution. He testified (R. p. 21) 
that he took the Williams card and jacket out and put the 
Damiani card and jacket in their place. He testified 
(R. p. 22) that he took the Williams card and jacket out 
of the files and gave them to Colonel Peake. He testified 
(R. p. 23) that Colonel Peake kept the Williams card 
and jacket in the files. He testified (R. p. 23) that he 
was to substitute for the Williams card this card of 
Damiani. 

Colonel Peake , however , when he was testifying , did 
not testify that Deane had turned over the Williams 
card and jacket to him at any time. 
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What possible object could the appellant have had for 
taking Government’s Exhibit 2 to the jail on Thursday, 
July 19th, as Deane testified he did, if the appellant in¬ 
tended to leave for Wilkes-Barre that night in order to 
get Damiani to sign his name on the bottom of Govern¬ 
ment’s Exhibit 2-A! Isn't it logical to assume ihat, if 
the appellant sought to have this card and jacket put in 
the files of the Washington Asylum and Jail, he would 
have first taken them to Damiani in Wilkes-Ba^re, go 
over it with Damiani, and then return both the cafd arid 
jacket to Deane at the same timef 
Why the total indifference by Deane after the 21|st day 
of March, when he testified he received Government’s 
Exhibit 2-A back from the appellant! If the appellant 
had bribed Deane to put the card and jacket in the files, 
and if the appellant was expecting that the jail officials 
would be called upon to produce the records at the trial 
of Damiani, why the sudden breaking off of the intimate 
relationship that must have existed between the appel¬ 
lant and Deane, if Deane is telling the truth! Nbt one 
word of any kind was spoken between them since March 
21st. Was it natural under the circumstances, if Deane 
is telling the truth! The appellant was down to the jail 
every day from the 23rd to the 31st day of March to 
see Pitts, with the exception of the 26th, when he was in 
Wilkes-Barre. Or was there a real reason for the dppar- 
ent coldness of Deane towards the appellant during this 
periodf The appellant testified that he told Deanh that 
he, the appellant, would be constrained in fairness to his 
client, Damiani, to tell those people interested in Dami- 
ani’s welfare that what Deane had shown the appellant 
on Sunday, March 15, 1931, could not be used . Deane 
got out of the appellant’s car on the night of March 18th 
when the appellant told that to him, without even spying 
“good-night” (R. p. 102). j 

Deane was not put on the stand in rebuttal to &eny 
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and did not deny any of the statements attributed to 
him by the appellant. 

Deane testified (R. p. 34) that when he talked with 
the appellant on Sunday, March 15th, he handed the ap¬ 
pellant two blank commitment cards, but he did not knoiv 
what the appellant intended to do with them . Deane 
testified (R. p. 23) that the appellant took the Damiani 
card and jacket with him on the night of March 18th, 
“as it is now.” 

The Numbering Machine . Deane, in his testimony, 
stated that he handed Government’s Exhibits 2 and 2-A 
to the appellant on the night of March IS, 1931; that 
these exhibits were filled out with the exception that they 
did not contain a jail number nor the date, Deane ex¬ 
plaining to the appellant that the reason the exhibits 2 
and 2-A did not contain a jail number nor the date was 
that the jail was then using a numbering machine with 
purple ink, whereas in January of 1928 the jail used a 
numbering machine with red ink. Deane testified, fur¬ 
ther, that the appellant asked him, “How will I put the 
number on there?” and that he told the appellant to buy 
a stamp if necessary. He offered that as a suggestion 
and that there was nothing else said about the number¬ 
ing machine at that time (R. p. 23). Deane further tes¬ 
tified that the appellant, on the following day, March 
19th, returned the white card, Government’s Exhibit 2, to 
the witness, at which time the number “6862” was im¬ 
printed on the white card and the date “January 30, 
1928,” was also upon the card, both in red ink. Deane 
further testified that he never at any time showed the 
appellant the cards of the prisoner Williams, Govern¬ 
ment’s Exhibits 3 and 3-A, the card and jacket (R. p. 
39). He further testified that as soon as he took Govern¬ 
ment’s Exhibits 3 and 3-A out of the files he turned them 
over to Colonel Peake and that Colonel Peake kept them 
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in the files. Nowhere did Deane testify that at any time, 
in any of the conversations he had with the appellant, 
he mentioned the Williams case as having been the case 
he intended to or did take out of the files, nor at any 
time did he mention to the appellant that the Williams 
case had a jail number known as “6862/’ and thbre is 
absolutely no testimony that it was possible in any wise 
for the appellant to know that Deane had taken out of 
the files of the jail the card and jacket of the Williams 
case or of any case that had been numbered “68(52” by 
the jail officials. Yet Deane testified that when the ap¬ 
pellant returned Exhibit 2 to Deane on Thursday, j^larch 
19th, that exhibit contained the number “6862” u]j)on it 
with the date “January 30, 1928,” that date beir^g the 
date of admission to the jail of the prisoner Williams 
(see Government’s Exhibits 3 and 3-A, R. p. 122)1 
The Government introduced witnesses Lewis (!R. p. 
46), Murdock (R. p. 48), Henning (R. p. 62), a^l em¬ 
ployees of M. S. Ginn & Co., stationers, of the National 
Press Duilding, to prove that the appellant on March 19, 
1931, purchased a numbering machine designated ajs 5 E 
Bates machine. The appellant conceded the purchase. 
These witnesses testified that on the morning of March 
19,1931, the appellant came to their office and endeavored 
to purchase a numbering machine that would print num¬ 
bers corresponding to certain numbers that were con¬ 
tained in a minute book that the appellant had in his 
hand at the time (R. p. 48), and that after comparing 
the numbers in that minute book with the number^ and 
numbering machines shown in Government’s Exhibit 5, 
a catalogue handed to the appellant by the employees of 
Ginn & Co., the appellant was unable to find a numbering 
machine which made numbers similar to those iji the 
minute book and did not purchase the machine at that 
time, but later called them on the phone and explained 
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that he wanted a 5 E Bates machine, which was later 
delivered to the appellant’s office. 

It is reasonable to assume that if the appellant wanted 
a numbering machine for the purpose of having it put 
a number on Government’s Exhibits 2 and 2-A, he would 
try to get a numbering machine that would make num¬ 
bers identical with the numbers that were used in the 
jail on the day when the alleged prisoner was admitted 
in the jail—namely, January 30, 1928. If comparison is 
made with the number that appears on the Williams 
card and jacket, Government’s Exhibits 3 and 3-A, and 
Government’s Exhibit 5, the catalogue, it will be seen 
immediately that the first numbering machine on Gov¬ 
ernment’s Exhibit 5, called “American 5 in 1,” prints 
numbers identical in size and in shape with the numbers 
that appear on the Williams card and jacket, Govern¬ 
ment's Exhibits 3 and 3-A (R. p. 122), and identical in 
size and shape with the numbers that appear on every 
card and jacket of every prisoner that was admitted into 
the jail on January 30, 1928 (see R. p. 76). 

It was testified by the witnesses for the Government, 
the employees of Ginn & Co., that any 5 E Bates machine 
would make the identical numbers as appear on Govern¬ 
ment's Exhibits 2 and 2-A, and it was further testified 
by the witness Thomas R. Sard, an employee of the Dis¬ 
trict Jail, that in March of 1931 there was in use in the 
jail a 5 E Bates machine with red colored ink (II. pp. 
74, 75). 

A duplicate of the numbering machine purchased by 
the appellant, and the carton in which it was sold, will 
be handed to the Court at the time of the argument of 
this appeal. It will be seen at once that Deane’s testi¬ 
mony (R. p. 40) that he saw the top of the numbering 
machine protruding from the carton in the upper inside 
pocket of the appellant’s coat, is absolutely false—first, 
because, when the numbering machine is in the carton, it 



is completely hidden from view and cannot be seen; and 
secondly, it is almost a physical impossibility to put the 
carton in the pocket without jamming it in. 

On direct examination he made no mention of seeing 


the numbering machine in appellant’s pocket. 

On redirect examination (R. p. 42) he testified that 


he reported k to Colonel Peake on March 16th^ and 
that every step he took from then on was undef the 
advice and direction of Colonel Peake. But he testified, 
under cross-examination (R. p. 39), that he showed the 


paper on which the appellant is supposed to have written 
or typewritten the information now contained on Govern¬ 
ment’s Exhibits 2 and 2-A, to Colonel Peake on March 
18th, when Deane is supposed to have received it from 
the appellant. Deane, under cross-examination (R. p. 
36), testified that he returned that paper to the appel¬ 
lant on the night of March ISth. He testified (R. 39) 

that Colonel Peake did not instruct him to returri that 
paper to the appellant; that he had no instructions at 
all at that time. 

Another omission by Deane in his direct examination 
is the mention of the name of Damiani by the appellant 
on Sunday, March 15th. Deane testified that the appel¬ 
lant said he wanted to cover up that period for a client 
of his (R. p. 22); on cross-examination, however (R. p. 
24), he testified that he had two conversations with the 
appellant in which the name of Damiani was mentioned. 
Deane then denied that the first conversation he ha<^ with 
the appellant in which the name of Damiani was men¬ 
tioned was on Sunday, March 15th. Then Deane testi¬ 
fied (R. p. 32) that the name of Damiani was not men¬ 
tioned on March 14th or prior to March 14th. Thht on 
Sunday, March 15th, he for the first time heard the name 
of Damiani from the lips of the appellant. Then almost 
immediately he denied that it was in the conversation of 
Sunday, March 15th, that the appellant mentioned Dami- 
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ani, Deane stating, “I asked you later the name and you 
said Damiani” (R. p. 32). He was then pinned down 
and admitted he had only one conversation with the ap¬ 
pellant on March 15th (R. p. 33). 

Deane in his direct examination (R. p. 21) testified 
that in the conversation of March 15th nothing was said 
about the jacket, while on cross-examination he testified 
(R. p. 33) he told the appellant what the jacket consisted 
of and that it would be necessary to remove a jacket 
and a card from the files in order to put one in. 

Another glaring omission by Deane in his direct exam¬ 
ination is his failure to make mention that Mr. Wheat, 
the Chief Clerk at the jail, made up Government’s Ex¬ 
hibits 2 and 2-A on the afternoon of Wednesday, March 
18th, from the paper or card supposed to have been 
written or typewritten by the appellant and handed to 
Deane on the afternoon of March 18th, on which day 
between 5 and 6 o’clock for the first time he told Wheat 
about the matter (R. p. 37). The first we hear of Mr. 
Wheat’s alleged connection with the making up of Gov¬ 
ernment’s Exhibits 2 and 2-A is on cross-examination 
(R. p. 37). 

And that brings us to the witness Wheat, who knew 
one of the jurors (R. p. 16), and who on direct examina¬ 
tion testified unqualifiedly that he wrote out in his own 
handwriting everything that appears on Government's 
Exhibit 2-A with the exception of the signature (R. p. 
52). The only cross-examination of Wheat was a request 
that he write out precisely what appears on Govern¬ 
ment’s Exhibit 2-A. He did, and what he wrote out ap¬ 
pears in the transcript of record as Defendant’s Exhibit 
4. It is showii on the second sheet following page 136 
of the transcript—the enlarged sheet—on which also 
appears Government’s Exhibit 2-A. That Wheat delib¬ 
erately, wilfully, maliciously and feloniously perjured 
himself is at once evident, upon an inspection of these 



25 


two exhibits. If any further proof of his deception is 
needed, then the Court is invited to look at Defendant’s 
Exhibit 18, which Wheat wrote out again when 7ije was 
called in rebuttal (R. p. 119). Defendant’s Exhibit 18 
appears in the transcript of record on the sheet imme¬ 
diately preceding page 137 thereof. 

Wheat was called in rebuttal to refute the testimony 
of the appellant that Wheat had talked to the appellant, 
and had admitted that he did not write Government’s 
Exhibit 2-A. He was cross-examined at length (R. pp. 
117-119). That Wheat is wholly unworthy of belief is 
the only conclusion one can reach after reading hik tes¬ 
timony (R. pp. 52-55 inclusive; 114-120 inclusive). 

Colonel Peake was called by the Government, but jnade 
a very unsatisfactory witness indeed; his testimony was 
very vague and indefinite (R. p. 56). On direct Exam¬ 
ination he testified only that he had a conversation with 
Mr. Deane concerning the appellant, which he thinksj took 
place on March 16th, and recalled going to J. Ejdgar 
Hoover’s office on March 23rd with Mr. Deane, ai^d he 
identified certain exhibits turned over to Mr. Jacqbson 
on March 23, 1931 (R. p. 57), which was the first date 
the matter was reported to the Department of Justice. 

On cross-examination he was unable to state what day 
of the week it was Deane first told him about the mat¬ 
ter ; he did not know what day of the week March |16th 
was, but he was sure it was on the 16th of March, i He 
remembers the date but does not remember the day of 
the week, and does not remember what happened on the 
16th day of March, so as to fix that date in his min^l so 
clearly. He was asked on cross-examination whether 
Deane didn’t come to him on the afternoon of March 18th 
and show him a commitment card which Deane told ;him 
he received from the appellant, and he stated that hq be¬ 
lieved he did. He testified that he instructed Deane piat 
Mr. Wheat should make out the commitment card f^om 
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the information contained on the paper given to Deane 
by the appellant (R. p. 57). 

But Deane testified (R. p. 39) that he had no instruc¬ 
tions at all at that time. 

On cross-examination he testified that he has known 
Mr. Wheat for 10 years, and that Mr. Wheat was Chief 
Clerk at the jail for two years. 

But Colonel Peake, when asked by Mr. Rover (R. p. 
58) whether he was familiar with Mr. Wheat's hand¬ 
writing, replied, “I am not very familiar with it.” 

Dr. Souder was called as a witness for the Government 
and qualified as an expert. He testified as to the simi¬ 
larity in the signature of Vincenzo Damiani, as appeared 
on Government’s Exhibit 2-A and on Government’s Ex¬ 
hibit 4. The witness was then asked to make an examina¬ 
tion of the handwriting of the witness Wheat, as ap¬ 
peared on Defendant’s Exhibit 4, which Wheat wrote 
out in open court, and the handwriting that appeared 
on the Government’s Exhibit 2-A concerning which 
Wheat had testified on his direct examination that he 
had written in his own handwriting. Dr. Souder, on the 
following day, appeared and testified that he made an 
examination of these two exhibits and the following ap¬ 
pears at page 84 of the record: 

“By Mr. Siegal. 

Q. Dr. Souder, are you able, after an examina¬ 
tion of these documents, to sav that Government’s 
Exhibit 2-A was written by the same person that 
wrote Defendant’s Exhibit 4? A. I am not. 

Q. Are you able to say that the person who 
wrote Defendant’s Exhibit 4 did not write Gov¬ 
ernment’s Exhibit 2-A? A. I am not. 

Q. All right, Dr. Souder, you may make your 
explanation about it now if you want to. A. In 
Government’s Exhibit 2-A we find a uniformity in 
the type of the writing, in the letters, for example, 
the top of the letter ‘n,’ the beginning stroke, and 
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the V here (indicating) are practically the ^ame. 
They are very similar. That, among other things, 
shows the naturalness of the handwriting, ^his 
(indicating) is what I would regard as a pood 
specimen for making a comparison. 

Q. All right. A. In Defendant’s Exhibit 4> we 
find discrepancies, many changes in style, which 
I believe are placed there with the intent to de¬ 
ceive. It is an attempt to conceal or prevent iden¬ 
tification. It is what we would regard as an un¬ 
fair or unsatisfactory sample. In perhaps 50% 
of the cases that come to us for examination we 
return them and say that the sample is unsatis¬ 
factory. * * * 

Q. So am I right in assuming that the man who 
wrote Defendant’s Exhibit 4 did it in such a man¬ 
ner as to deceive his true writing, or I mepn to 
deceive anybody as to his true writing? A. I 
cannot answer that question. It is very easy from 
this to show T that it is not a natural handwriting. 
And from such writing it is often impossible to 
draw definite conclusions. Additional sarriples 
would have to be supplied and additional \i-ork 
would have to be done, work previous to this time 
would be verv desirable.” ! 

Deane attempted to put himself and the appellant 
alone at the very important conversation had in Deane’s 
office on Saturday, March 14 (R. p. 30). But when 
pressed he was forced to admit that a man named Jajcob- 
son, a trusty at the jail, was actually present and he 
would not deny that Colonel Peake’s secretary was not 
there also (R. p. 31). But neither Jacobson nor thejsec- 
retary was called as a witness by the Government. 

Deane succeeded in putting himself and the appellant 
alone together in the automobile on the night of March 
18th. The appellant was utterly helpless in this regard. 
But Deane testified that on March 16 (R. p. 42) he had 
reported to Colonel Peake the advances of the 
of the day before, and that everything he did 
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Appellant 
from then 
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on was under the advice and direction of Colonel Peake. 
It follows then that the meeting with the appellant on 
the night of March 18 teas under the advice and direc¬ 
tion of Colonel Peake. Colonel Peake admitted (R. pp. 
57-58) that he knew of the proposed plan that Deane and 
the appellant should meet. Yet Colonel Peake did abso¬ 
lutely nothing about it and did not take any steps to ap¬ 
prehend the appellant either in the act of receiving the 
card and jacket f rom Deane or in the act of paying Deane 
the $ 250 , if Deane ivere telling the truth. At least Colo¬ 
nel Peake could have arranged, if nothing else, that 
Deane be searched before he left his house that night to 
enter the car of the appellant, so that by disinterested 
testimony it could have been established that when Deane 
left his home that night he had with him the Damiani 
card and jacket without the number “ 6802 ” or the date 
“January 30 , 1928 ,” on them, and that his pockets were 
empty of any money, and that when Deane returned to 
his home, immediately after getting out of appellant’s 
car, he was immediately searched and there was found 
on Deane’s person the $250 in question, and that the card 
and jacket were gone. 

Colonel Peake's apparent lack of interest is rather 
disconcerting, to say the very least. 

Another glaring omission in the direct testimony of 
Deane is his failure to mention one single word about 
having received from the appellant on Wednesday after¬ 
noon, March 18th, the commitment card supposed to have 
been written or typewritten by the appellant, upon which 
was contained the information now r on Government’s Ex¬ 
hibits 2 and 2-A, and supposed to have been given to 
Deane by the appellant on March 18th. On cross-exam¬ 
ination he testified that on the afternoon of March 18th 
he received from the appellant one of the commitment 
cards he had left with him on the previous Sunday, and 
that it was written or typewritten by the appellant and 
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contained the information now on Government’s Exhibits 
2 and 2-A. And Colonel Peake knew of this papef (R. 
p. 39). So did Wheat, who testified he made up Govern¬ 
ment’s Exhibits 2 and 2-A from that identical paper or 
commitment card. On cross-examination Deane was 
asked where that paper was. He replied that he gave 
it hack to the appellant on the night of March lStl\ (R. 
p. 36). ! 

How can that testimony be accepted as the truth ^ If 
Deane had reported to Colonel Peake on March 16t}i, as 
he testified he did, and if Deane showed Colonel Peake 
on March 18th the commitment card written or type¬ 
written by appellant which he is supposed to hav^ re¬ 
ceived from the appellant on that day and from wdiich 
Government’s Exhibits 2 and 2-A were supposed to have 
been made up by Mr. Wheat, can it he believed that 
under these circumstances Colonel Peake would not pave 
kept possession of that paper, and can it he believed that 
Deane would have returned it to the appellantf 

Despite the fact that Deane is supposed to hav<i re¬ 
ported to Colonel Peake on the morning of March l6th 
the advances supposed to have been made by the appel¬ 
lant the day before; despite the fact that on the after¬ 
noon of March 18th the appellant is supposed to have 
handed Deane a commitment card written or typewritten 
by the appellant and containing the information now on 
Government’s Exhibits 2 and 2-A; despite the fact fhat 
Deane is supposed to have received the $250 from the 
appellant on the night of March 18th; despite the |pact 
that Deane is supposed to have turned this money Qver 
to Colonel Peake the next morning; despite the fact that 
on this very next morning the appellant is supposed to 
have gone to the jail and to have handed to Deane Gov¬ 
ernment’s Exhibit 2, with the number “6862” on it, and 
despite the fact that at that very instant the appellant 
is supposed to have had on his person, and to have shi^wn 
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to Deane, the numbering machine which he told Deane 
he purchased that very morning, not one thing was done 
by Colonel Peake or anyone else to detain the appellant 
until some authorized representative of the law could 
appear on the scene, or to notify the Department of 
Justice or anvone else. 

Corroboration of the Appellant's Testimony. The ap¬ 
pellant’s testimony was corroborated by the witness 
Moses H. Salsberg, called as a witness by the Govern¬ 
ment (P. p. 44), as to the appellant’s interest in the 
Damiani case, as shown by Defendant’s Exhibits 1, 2 
and 3; that on March 26, 1931, the appellant withdrew 
from the case and waived his right to receive $3,000 
from Salsberg's brother, who had been retained as at¬ 
torney for Damiani, out of Salsberg’s fee of $12,000; 
and that Damiani was not charged with the actual mur¬ 
ders on February 28, 1928, but with being an accessory 
before the fact. The appellant is further corroborated 
in this by Government's Exhibit 14, the indictments and 
docket entries in the Damiani case, showing that Damiani 
was charged as an accessory before the fact. 

He was further corroborated bv the witness William 

* 

P. Lewis, called as a witness by the Government (P. p. 
46), as to the circumstances of the purchase by appel¬ 
lant of the 5 E Bates numbering machine, especially in 
that the appellant brought with him and sought to secure 
a numbering machine that printed numbers to correspond 
with the numbers printed in a certain minute book which 
the appellant had with him at the time. Further, that 
at the time the appellant called at the office of S. M. Ginn 
& Co. the witness Lewis showed the appellant Govern¬ 
ment’s Exhibit 5, a catalogue of numbering machines, 
and the appellant tried to match the numbers shown in 
this catalogue with the numbers in the minute book. 
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He was further corroborated by the witness Ralph A. 
Murdock, called as a witness by the Government (ijl. p. 
48), as to the circumstances of the purchase of the lim¬ 
bering machine, and (R. p. 50) as to the appellant’s 
hands being full of blue ink when the appellant can^e to 
M. S. Ginn’s office to pay for the machine. 

He was further corroborated by the witness Geprge 
W. Henning, called as a witness by the Government! (R. 
p. 62), as to the payment for the numbering machine by 
the appellant with his own check for $14—Government’s 
Exhibit 7. 

He was further corroborated by the witnesses Mur¬ 
dock and Lewis, supra, that the appellant w^as w T ell knjown 
by those in the office of M. S. Ginn & Co. with wiioiii he 
had dealt for over a year, and that he never requested 
either of them to hide the fact that he had purchased 
the numbering machine (R. pp. 46-48). 

He was further corroborated by the witness Richard 
Lawrenson, a witness called by the Government (It. p. 
50), a Western Union Telegraph Messenger who deliv¬ 
ered the numbering machine to appellant’s office, in that 
wiien it was delivered there another man was there also. 

He was further corroborated by the witness Edward 
F. McGlynn (R. p. 77), a clerk at the Washington Asy¬ 
lum and Jail, called as a witness by the defense, toj the 
effect that prisoners are received at the Washington 
Asylum and Jail only by commitment. 

He was further corroborated by the witness Tho^nas 
Sard (R. p. 73), an employee at the Washington Asylum 
and Jail, called as a witness by the defense, that the 
numbering machine used in the Washington Asylum and 
Jail in March, 1931, was a 5 E Bates machine withered 
ink. 

He was further corroborated by the witness Edw^ard 
A. Sackey, a Deputy United States Marshal (R. pp. 78- 
81), called by the defense, that the appellant searched 
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the records of the United States Marshal’s office at Po¬ 
lice Court for evidence that Damiani had been commit¬ 
ted through that office. 

He was further corroborated by the witness Clayton 
Sherwood (R. p. 79), a Deputy Clerk at Police Court, 
called by the defense, that the appellant searched the 
records of the Police Court for evidence that Damiani 
had been committed through that office. 

He was further corroborated by the witness Charles 
H. Driscoll, a Deputy Clerk at Police Court (R. p. 80), 
called by the defense, that the appellant searched for 
evidence that Damiani had been committed through that 
office. 

He was further corroborated by the witness Harry 
Nelson Busic (R. p. 82), called by the defense, credit 
manager of the Lord Baltimore Hotel, Baltimore, Mary¬ 
land, as to the existence of one Sam Parola. 

He was further corroborated by the witness James T. 
Bresnahan (R. p. 87), called by the defense, manager 
of the Western Union, that the appellant wired $250 to 
William F. O’Hara on March 17, 1931, and that it was 
returned by wire by O’Hara to the appellant on the 
morning of March 18, 1931. 

He was further corroborated by Defendant’s Exhibits 
14 to 17 inclusive, showing appellant’s activities relative 
to purchasing and renting his new office, etc. 

Corroboration of the appellant’s testimony is found in 
answers elicited on cross-examination of the witness 
Deane. 

But every time there was an opportunity to corrobo¬ 
rate Deane, if he were telling the truth, it is not done. 
No outsiders—no representative of the Department of 
Justice—no one—icere permitted in during any stage of 
this strange drama while it was being enacted. 

The testimony of Deane and Wheat is replete with 
contradictions, falsehoods, and wholly discredited. Yet 
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it was the testimony of such witnesses as Deane and 
Wheat that has brought destruction upon this appel¬ 
lant. If this conviction may stand upon that quicksand, 
no man is safe. A liar, a thief, a perjurer may sprear 
away another’s honor and liberty to save his own bkin, 
at will; then, no matter how black the scoundrelj who 
testifies, no matter how incredible or impossible his ^tory 
may be, so long as he goes through the form of moutjhing 
words destructive to a defendant, that defendant m^y be 
convicted. That cannot be, and is not, the state of the 
law. It violates every known principle of fairness] and 
justice. It violates every known rule of proof in a crimi¬ 
nal case. It frees the prosecution entirely from the bur¬ 
den of establishing guilt beyond a reasonable doubt by 
sufficient, reliable and credible testimony. It lencis a 
certainty to testimony which upon its face must raise a 
reasonable doubt. 


i 

This precise situation has already been condemned by 
the Courts. In Nosowitz v. United States, 282 Fed. 575, 
at page 578, it was said: j 

“Unless there is substantial evidence of facts 
which exclude every other hypothesis but thdt of 
guilt, it is the duty of the trial judge to instruct 
the jury to return a verdict for the accused, and 
where all the substantial evidence is as consistent 
with innocence as with guilt, it is the duty of jthis 
court to reverse a judgment against the plaintiff 


m error. United Pacific Coal Co. v. United 
States, 173 Federal 737, 97 C. C. A. 578; Isbell v. 
United States, 227 Federal 788, 142 C. C. A. 312.” 

In the case of Quock Ting v. United States, 140 l|. S. 
417, 420, the Court said: j 

“There may be such an inherent improbability 
in the statements of a witness as to induce the 
court or jury to disregard his evidence, evep in 
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the absence of any direct conflicting testimony. 

He may be contradicted by the facts he states as 

completely as by direct adverse testimony; and 

there may be so many omissions in his account of 

particular transactions or of his own conduct, as 

to discredit his own storv.” 

•/ 

To sum up the point briefly, there is such an inherent 
improbability in the story of Deane—there are such con¬ 
tradictions in his testimony—there are so many omis¬ 
sions and unbelievable statements in his account of the 
transactions he attempted to relate and of his own con¬ 
duct—and the attempted corroboration of Deane by 
Wheat so palpably false—and there was such a total lack 
of corroboration of Deane by his superior officer, Colonel 
Peake, or others, when the opportunity for corroboration 
was plentiful were Deane telling the truth—that there 
was no credible or substantial evidence to warrant the 
submission of the case to the jury. The case should have 
been dismissed. This Court should reverse and grant 
such dismissal. 


II. 

As a matter of law the Court should have directed 
a verdict in favor of appellant. 

The indictment charged substantially that on March 
18, 1931, Harry S. Deane was a public officer of the Dis¬ 
trict of Columbia, and a person acting for and on behalf 
of the Government of the District of Columbia, in an 
official function; that is, the said Harry S. Deane was 
an employee of the District of Columbia in the capacity 
of a guard at the Washington Asylum and Jail; and that 
as such guard he was charged particularly with the duty 



of maintaining and conducting the Identification Buteau 
of the said Washington Asylum and Jail; that Said 
Abner Siegal, intending the duties of said office, position 
and employment of Harr}^ S. Deane, as well as the trust 
and confidence thereby reposed in the said Harry S. 
Deane, to prostitute and betray, in violation of his law¬ 
ful duties as aforesaid, unlawfully did give said Harry 
S. Deane the sum of $250, with the corrupt intension, 
then and there, on the part of him, the said Abner Siegal, 


that he thereby should and would influence the said Harrv 
S. Deane in the discharge of his duties as aforesaid; 
and the indictment concludes that he, the said Al^ner 
Siegal, then and therefor, unlawfully, feloniously, un¬ 


justly and corruptly did offer and give as a bribe and 
pecuniary reward something of value, to-wit, the sunji of 


two hundred and fifty dollars, with the corrupt inden¬ 
tion that he, the said Harry S. Deane, should and would 


be influenced in the discharge of his official duties^ as 
aforesaid. 

The Government offered no testimony tending to show 
what the Identification Bureau of Washington Asylum 
and Jail consisted of, and by what authority it was main¬ 
tained and conducted. 


The Government offered no testimony tending to sliow, 
as charged in the indictment, that Deane was charged 
particularly with the duty of maintaining and conduct¬ 
ing the Identification Bureau of the Washington Asylum 


and Jail, or that a guard of the Washington Asyjum 
and Jail was so charged. 


The Government offered no testimony tending to stow 
that there was pending before Deane, or his department, 
anything that had any connection with the trial of D^mi- 
ani in Pennsylvania, or that could be by law brought 
before Deane, or his department, in an official capadity, 
or upon which his decision or action could be influenced. 
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The Government offered no testimony tending to show 
that the acts performed by Deane were in pursuance of 
any law, rule, regulation or usage, or by the direction 
of anv lawful authority or otherwise, or that those acts 
performed by Deane were contemplated by law to be per¬ 
formed by a guard of the Washington Asylum and Jail. 

The Government offered no testimony tending to show 
that the acts of Deane were official in character, some¬ 
thing within the legal duty of Deane in performing them. 

The only testimony offered bv the Government as to 
the nature of Deane’s employment was the introduction 
of the official records of the Commissioners of the Dis¬ 
trict of Columbia, showing Deane’s appointment as a 
“guard of the Washington Asylum and Jail.” And the 
only testimony offered by the Government as to Deane’s 
alleged duties was Deane’s own testimony, received over 
the objection of the appellant (R. p. 19), reading as fol¬ 
lows : 

“Q. Mr. Deane, what was the nature of your 
employment in February and March of this year? 
A. I had charge- 

Mr. Siegal (Interposing): Just a minute. I 
object to that. He may say what he was at the 
jail, but as to going into what he has charge of 
I object. 

The Court: Overruled. 

Mr. Siegal: Exception. 

Q. Mr. Deane, please answer the question. A. 
I had charge of the Identification Bureau of the 
District Jail. 

Q. The Identification Bureau? A. Yes, sir. 

Q. What was the nature of your duties while 
being in charge of that bureau? 

Mr. Siegal: I make the same objection, as 
not properly proving the matter. He is an 
agent and not permitted to testify as to the 
scope of his own authority. 
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The Court: The objection will be overruled. 

Mr. Siegal: I note an exception. And I wish 

to state the further ground that it is hearsaly. 

Q. Go ahead with your answer, Mr. Deane. A. 
My duties were taking finger prints, and classify¬ 
ing them, and filing them, and gathering the rec¬ 
ords of the men, and adding them to their recqrds, 
and putting them in their jackets- 

The Court (Interposing): Speak louder. We 

cannot hear you. 

A. Just compiling the records of the men Com¬ 
mitted to jail.” 

Under an Act of Congress, S. 1430, approved Mijirch 
16, 1926, entitled “An Act to establish a Board of Pub¬ 
lic Welfare in and for the District of Columbia, to de¬ 
termine its functions, and for other purposes,” the Bqard 
of Public Welfare was established. Section 6 of this 
Act provides: 

i 

“That the board shall have complete and ex¬ 
clusive control and management of the following 
institutions of the District of Columbia: * j* * 
(c) the Washington Asylum and Jail; * * * ” 

Section 7 of this Act provides: 

“That the superintendents and all other em¬ 
ployees now engaged in the operation of the insti¬ 
tutions enumerated in section 6 shall hereafter 
be subject to the supervision of the board. * * * ” 

Section 9 of this Act provides: 

“That it shall be the duty of the board to niake 
such rules and regulations relating to the admis¬ 
sion of persons to, and the administration of, the 
institutions hereinbefore referred to, as will pro¬ 
mote discipline and good conduct of inmates and 



38 


employees and efficiency and economy in the oper¬ 
ation of these institutions. Under the authority 
herein granted, the board may prescribe forms of 
record keeping to secure accuracy and complete¬ 
ness in the registration of persons under care and 
the services rendered in their behalf. * * * ” 

At the trial there was introduced in evidence, and 
marked “Defendant’s Exhibit 9,” the rules and regula¬ 
tions referred to in Section 9 of the aforesaid Act. These 
rules and regulations came from the files of the Board 
of Public Welfare, and were in force and effect on March 
18, 1931. They set forth the duties of the Chief Clerk 
of the Washington Asylum and Jail as follows (R. p. 
130): 

“3. The Chief Clerk shall be the Resident Su¬ 
perintendent’s agent in all clerical, fiscal and ad¬ 
ministrative detail of the institution. He shall 
maintain the several appropriations, accounts and 
controls reflecting the total charges and credits to 
the appropriations and direct the work of assist¬ 
ants in all property accountability, receiving, 
issuing, property cards, stock records, inter-de¬ 
partmental requisitions and cost accounting, pre¬ 
pare the payroll and keeping the individual pay 
accounts and personnel records of employees. 
Prepare requisitions for supplies and passing 
vouchers for pavment. Receiving, censoring and 
distributing mail of the inmates. Receiving, re¬ 
cording and accounting for all personal property 
of inmates. Receiving, recording necessary data, 
accounting for and transferring of inmates to 
other institutions. Figuring expiration dates, 
preparing Court lists.” 

These rules and regulations set out in minute detail 
under the title “Guard Duties,” the duties of the guards 
at the Washington Asylum and Jail, in 23 separate 
paragraphs (R. pp. 132-135 inclusive). Not one word in 
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any of these 23 paragraphs , or elsewhere in the rules \and 
regulations, can be construed as charging a guard of the 
Washington Asylum and Jail with the duty of maintain¬ 
ing and conducting the Identification Bureau of the 
Washington Asylum and Jail, or as charging Dkane 
particularly with that duty. 

Whatever the Identification Bureau is, the duty of 
maintaining and conducting it is charged particularly 
to the chief clerk. And the Government offered no pfoof 
tending to shoiv that the chief clerk, or anyone elsei di¬ 
rected Beane to maintain and conduct, or delegated to 
Deane the duty of maintaining and conducting, the 
Identification Bureau of the Washington Asylum and 
Jail. j 

It is obvious that there was no evidence tending to 
show that Deane was charged with the duty of maintain¬ 
ing and conducting the Identification Bureau. The evi¬ 
dence merely points to the fact that he assumed (that 
duty, which the Chief Clerk was authorized to perform. 
Consequently, the charge of bribery could not be main¬ 
tained. 

In the case of Thomson v. United States, decided by 
this Court, and reported in 37 App. D. C. 461, this Cqurt 
said, at page 467: 

“It is the contention of the government that 
there is a material difference between the provi¬ 
sions of the two sections (Sec. 39 of the United 
States Criminal Code, and Sec. 861 of the District 
Code). The basis of this contention is the omis¬ 
sion from the District Code of the words ‘or which 
may by law be brought before him in his official 
capacity or in his place of trust or profit.’ It is 
argued that while, under the Federal Code, the 
act to influence which the bribe is given must, 
under the terms of the Code, be some act within 
the scope of the official duties of the person bribed, 
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it is only necessary, under the District Code, that 
the bribe should be given to one who assumed a 
duty which some official is authorized to perform. 
We are unable to accept this contention.” 

In the case of King v. Everett, the leading English 
case on the bribery of a public official , 8 Barn. & Cres- 
welFs Reports, 114, this principle is laid down: 

“There can be no bribery of a public official to 
do a particular act, unless such act is an official 
dutv in the scope of his authority.” 

In the case of United States v. Gibson, 47 Fed. 833, at 
page 835, the Court says: 

“The bribe offered was for an act entirely out¬ 
side the official function of the officer to whom, it 
is claimed the bribe was offered. * * * The al¬ 
leged offers cannot be said to have been made to 
induce the officer to do or omit to do any act in 
violation of his lawful dutv.” 

The Gibson case, supra, is cited in the case of The 
United States v. Boyer, 85 Fed. 425, at page 426. 

In the case of Thomson v. United States, supra, this 
Court said, quoting from State v. Butler , 178 Mo. 272: 

“There is no rule so uniformly adhered to by 
the courts, both State and Federal, as the one 
‘that there can be no bribery of any official to do 
a particular act, unless the law requires or im¬ 
poses upon him the duty of acting/ Citing United 
States v. Van Leuven, 62 Federal 62; United 
States v. Ingham, 97 Federal 425; United States 
v. Boyer, 85 Federal 425; Benson v. United States, 
27 App. D. C. 331.” 

In the case of United States v. Van Wert, 195 Fed. 974, 
it was held that one cannot be convicted of accepting a 
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bribe to influence his official action on a matter not; re¬ 
quired of him by law. j 

In the case of Fall v. United States, decided by fthis 
Court, and reported in 49 Fed. (2d) 506, this Court said, 
at page 509: j 

“It is clear, we think, that the defendant in these 
transactions not only assumed to exercise the 
authority attempted to be conferred by the Execu¬ 
tive Order, but that he acted under color of au¬ 
thority. * * * It will be observed that defendant 
assumed at all times to act in his official capacity 
as Secretary of the Interior and upon the assump¬ 
tion that the Executive Order was valid. * f * 
Defendant was here considering a matter appar¬ 
ently within his jurisdiction, a matter pending 
before him in his official capacity , and upon which 
he assumed the official responsibility of rendering 
a decision.” 

I 

And at page 510, this Court in distinguishing the Thom¬ 
son case, supra, said: 

J 

“Of course the rule announced can be sustained 
where the person is a mere usurper in office, o^ in 
the case of a private individual assuming to per¬ 
form official acts without any color of authority, 
but that is not this case. * * * 

A proper administration of justice impdses 
upon Courts in dealing with existing conditions 
the duty of giving due regard to the circum¬ 
stances of the particular case. Defendant was 
performing grave and important acts in relation 
to the public lands of the United States, a sub¬ 
ject over which he exercised general jurisdiction. 
This was sufficient to establish a legal presump¬ 
tion that he was acting within the limits of ^ii s 
lawful authority ” 

The only case submitted by the Government in opposi¬ 
tion to the appellant’s motion for a directed verdict \0as 
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the ease of Daniels v. United States, reported in 17 Fed. 
(2d) 339. In that case the defendant Daniels was 
charged with bribing one William J. Jordan, a prohibi¬ 
tion agent, whose duty it was to investigate and report 
all violations of the National Prohibition Act (Comp. St. 
Sec. 1013814 et seq.), and to investigate and ascertain 
whether or not persons who were engaged in the business 
of wholesale dealers in liquor for non beverage purposes, 
and to whom permits had been legally issued under Sec¬ 
tion 3, title 2 of the National Prohibition Act, were com¬ 
plying with the provisions of that Act. The Court, at 
page 342, quoting from United States v. Birdsall , 233 
U. S. 223, 231, stated: 

“To constitute it official action, it was not nec¬ 
essary that it should be prescribed by statute; it 
was sufficient that it was governed by a lawful 
requirement of the department under whose au¬ 
thority the officer was acting.” The Court then 
quotes from the case of Rembrandt v. United 
States, 281 Federal 122, and from Sears v. United 
States, 264 Federal 257. 

The department under whose authority Deane was act¬ 
ing was the Board of Public Welfare, and Deane’s act, 
alleged to have been performed by him as the result of 
the alleged bribe, was not governed by a lawful require¬ 
ment of the Board of Public Waif are. See the rules and 
regulations (R. pp. 132-135). 

The Daniels case, supra, is not in point, nor is the 
Birdsall case, supra. 

In the case of Heaton v. United States, 280 Fed. 697, 
it was held that there must be an allegation and that it 
must be proved at the trial that the defendant was acting 
by virtue of the authority of any department or office of 
the Government. 
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In the Thomson case, supra, this Court said, at page 
467: | 

“The word ‘function’ is defined in the Century 
Dictionary to mean the fulfillment or discharge 
of a set duty or requirement; the exercise bf a 
faculty or office; that which one is bound or which 
is one’s business to do; business; office; duty; 
employment. When, therefore, Congress useq the 
term ‘official function’ it had reference to jacts 
official in character, something within the If gal 
duty of the person performing them.” j 

It is earnestly urged that the Government faile^l to 
prove the crime of bribery; that it failed to prove the 
necessary allegations and necessary elements of the 
crime of bribery; and that it failed to assume the burden 
of proving the appellant guilty beyond a reasonable 
doubt. And it is further urged that in view of the Con¬ 
trolling evidence, introduced by the appellant, in the 
form of the Buies and Regulations promulgated by the 
Board of Public Welfare, which had the exclusive rrian- 
agement of the Washington Asylum and Jail, it was con¬ 
clusively established that the acts alleged to have been 
performed by Deane, as a result of the alleged bribe, w ere 
not within the scope of his employment, nor within the 
line of his duties as a guard of the Washington Asylum 
and Jail, nor within the legal duty of Deane in perform¬ 
ing them; and it was conclusively established that De^ne, 
as such guard, was not charged particularly with the duty 
of maintaining and conducting the Identification Bureau 
of the Washington Asylum and Jail, but that that dhty 
wras charged particularly to the chief clerk, and that 
there was no proof tending to show that the chief cl^rk, 
or anyone else, directed Deane to maintain and conduct, 
or delegated to Deane the duty of maintaining and con¬ 
ducting, the Identification Bureau of the Washington 
Asylum and Jail. 
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The Trial Court should have directed a verdict in favor 
of the appellant, and its failure so to do was error. This 
Court should reverse and dismiss the indictment. 

III. 

The indictment fails to state a crime. 

Section 861 (134) of the District Code upon which the 
indictment is based, relates only to the bribery of an 
“officer” or a “person acting in any official function,” and 
a guard of the Washington Asylum and Jail is not an 
“officer” or a “person acting in any official function,” 
within the purview of that section. 

Section 861 (134) of the District Code, upon which the 
indictment is based, does not authorize the charging part 
of the indictment, “with the corrupt intention that he, 
the said Harry S. Deane, should and would be influenced 
in the discharge of his official duties.” 

The indictment is fatally defective because it alleges 
that Deane was a “public officer of the Government of 
the District of Columbia” and a “person acting in any 
official function.” 

The indictment is fatally defective because it fails to 

* 

charge that there was any matter pending before Deane, 
or his department, that could be by law brought before 
him in his official capacity or upon which his decision or 
action could be influenced. 

The indictment is fatallv defective because it fails to 

m/ 

set forth any facts showing in what official capacity and 
by what authority of any department or office of the 
Government of the District of Columbia Deane acted for 
and on behalf of the Government of the District of Co¬ 
lumbia, and because it fails to contain any allegation of 
fact that it was contrarv to Deane’s dutv to abstract the 
card of Williams and to substitute the card of Damiani. 
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We do not believe that under the law a guard of the 
Washington Asylum and Jail is a “public officer of the 
Government of the District of Columbia,” or that he is 
a “person acting for and on behalf of the Government 
of the District of Columbia in any official function.]’ 

In the case of Krichman v. United States, 256 L|. S. 
363, the Court said, at page 366: j 

“The act aims to punish the attempted bribery 
or bribery of officials and those exercising official 
functions under or by authority of a department 
of office of the Government. Not every person 
performing any service for the Government, how¬ 
ever humble, is embraced within the terms of; the 
statute. It includes those, not officers, who are 
performing duties of an official character. As was 
well suggested by Judge Ward, in his dissenting 
opinion in the Circuit Court of Appeals, not every 
employee of the Government is covered by the act, 
but a limitation is made applying to those acjting 
in official functions. And he added: The construc¬ 
tion adopted by the Court gives these words no 
meaning. They might as well, or indeed better, 
have been omitted because window cleaners, scrub¬ 
women, elevator boys, doorkeepers, pages—in 
short, anyone employed by the United States to 
do anything is included.” 

In the rules and regulations of the Board of Public 
Welfare prescribing the duties of guards, it is clear that 
a guard is nothing more than a doorkeeper. 

In the case of The United States v. Martin, 168 
198, at page 203, the Court said: 

“If Congress had intended that every clerk or 
employee should be subject to the severe penalties 
of that section, it would not have failed to use 
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some such apposite expression as ‘clerk’ or ‘serv¬ 
ant’ or ‘person in the employment of the govern¬ 
ment’ and it would be a violation of a familiar and 
salutarv rule of law to insert these terms in this 
statute by construction.” 

Congress appreciated the fact that a guard of the 
Washington Asylum and Jail was not among any class 
of persons designated in Section 861 { 134 ) when it 
passed Section 317 of the District Code, which specifi¬ 
cally refers to guards of the Washington Asylum and 
Jail. This section reads as follows: 

“Any officer of the District Jail, or any guard 
thereof, or any attache or employe connected 
therewith, who shall demand, or directly or in¬ 
directly receive, any compensation, fee, reward or 
gratuity for any information given in respect to 
any prisoner confined therein, * * * or who shall 
corruptly receive, for any act done by virtue of 
his office or employment, any fee, compensation, 
reward or gratuity, shall be deemed guilty of a 
misdemeanor, and shall on conviction be punished 
bv a fine of not more or less than two hundred and 
fifty dollars, and by imprisonment in the District 
JaiFfor a term of not less than three months nor 
more than one year (R. S. D. C., Sec. 1180).” 

It will be noted that Congress, in describing the Act 
performed by a guard of a District jail, does not dignify 
it as an “official act” or “official function.” 

It is evident from a reading of the indictment in this 
case that the pleader had before him Section 39 of the 
U. S. Criminal Code. The charging part of the indict¬ 
ment in this case states: 

“With the corrupt intention that he, the said 
Harry S. Deane, should and would be influenced 
in the discharge of his official duties as aforesaid.” 
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There is nothing in Section 861 (134) that would author¬ 
ize such a charge. In Section 39 of the Federal (Jode 
there is a clause: 

“Or induce him to do * * * any act in viola¬ 
tion of his lawful duties # * 

As a matter of fact there is no reference in Section 861 
(134) to duties of any kind, nature or description, it bteing 
clearly limited to “decision, action, verdict or evidence 
on any question, matter, cause or proceeding.” 

The indictment alleges that Deane was both a “public 
officer” and a “person acting in an official function.” Can 
he be both? We do not think so. In the Krichman case, 
supra, the Court said, at page 365: 

“In order to sustain conviction the bribe must 
have been given to an officer of the United States, 
or to a person acting for and on behalf of the 
United States in an official function, under or by 
the authority of a department or office of the 
Government.” 

In the Martin case, supra, it was held that a jjenal 
statute which creates and prescribes punishment for an 
offense committed by a specific class must be strictly 
construed. 

I 

i 

In the case of Heaton v. United States, 280 Fed. j 617, 
an indictment for accepting a bribe in violation of Sec¬ 
tion 117, of the United States Penal Code, it was tyeld: 

“Whether the person charged with the offense 
denounced in Section 117, supra, is one of the per¬ 
sons or class of persons described in the Statute 
is a fact which must be alleged in the indictment 
and proved on the trial.” 

In the case of Thomson v. United States, supra, Jtidge 
Wright of the Supreme Court, District of Columbia, who 
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heard the demurrer in that Court, wrote the following 
opinion: 

“The Section of the Code under which this in¬ 
dictment is based, penalizes the bribery of two 
classes of persons, that is to say, ‘Executive, Judi¬ 
cial or other officer’ and another class, that is to 
say, ‘any person acting in any official function.’ 
Had it been the intention of Congress to punish 
the bribery of only de jure officers the phrase ‘any 
person acting in any official function’ could have 
found no place in the expression of that intention. 
The word ‘person’ is as generic as the word ‘offi¬ 
cer.’ It is used in the context not to identify ‘offi¬ 
cers,’ but to identify those who are distinctly not 
officers. Its significance is opposite to that of 
officers. It identifies those who while not officers 
are yet acting in official functions. * * * ” 

There is no allegation in the indictment that there was 
any matter pending before Deane or his department that 
could be by law brought before him in his official capac¬ 
ity or upon which his decision or action could be influ¬ 
enced. 

In the case of Re Yee Gee , 83 Fed. 145, it was held that 
there could be no briberv unless it were shown that there 

m/ 

was any matter pending before the interpreter, or his 
department, that could be by law brought before him in 
his official capacity, upon which his decision or action 
could be influenced. 

The indictment fails to set forth any facts showing in 
what official capacity and by what authority of any de¬ 
partment Deane acted for and on behalf of the Govern¬ 
ment of the District of Columbia, and it fails to contain 
any allegation of fact that it was contrary to Deane’s 
duty to abstract the card of Williams and subsitute the 
card of Damiani therefor. 
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In the case of Heaton v. Zinited States, 280 Fed. 697, 
it was held that the indictment failed to charge an offense 
because there was no allegation that the defendants ^ere 
acting by virtue of the authority of any department or 
office of the Government. 


In the case of United States v. Haas, 167 Fed. 21}., at 
page 215, the Court, quoting from the case of Kin\g v. 
Everett, supra, states: 

“The allegation that Hooper was a person em¬ 
ployed in the service of the customs is an ^le¬ 
gation of fact. The allegation that it was his duty 
to seize goods which upon importation were for¬ 
feited is an allegation of matter of law. That 


being so, the fact from which that duty a 
ought to have been stated in the count.” 


ose 


tz*<Ls 


And at page 214, the Court said: 

“In the next place, the duty violate® in fnis- 
conduct in office must be a legal duty. The indict¬ 
ment alleges that Holmes was charged with I the 
duty of keeping secret the cotton crop reports,! but 
the indictment charges no allegation showing Jiow 
he was charged or by what authority he fwas 
charged.” 

For the reasons pointed out here, it is submitted 
respectfully that the indictment fails to state a crime, 
and that the Court erred in refusing to direct a verdict 
in favor of the appellant upon this ground. This Court, 
we submit, should reverse and dismiss the indictment. 
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IV. 

The refusal of the Court to order William F. O’Hara, 
a necessary and material witness for the appellant, 
summoned at the expense of the Government, was 
prejudicial error. 

The appellant, under oath before the trial, made ap¬ 
plication to the Justice trying the case for an order re¬ 
quiring that five necessary and material witnesses for 
the appellant be summoned at the expense of the Gov¬ 
ernment. His application (R. pp. 5, 6 and 7) complied 
with the requirements of Section 368 of the Code. The 
Court granted appellant’s application with respect to 
four of these witnesses, as appears by the order entered 
in the cause (R. p. S). But the Court arbitrarily re¬ 
fused to order the witness O’Hara summoned, and so 
deprived the appellant of a fair and impartial trial to 
which he was entitled, as the testimony of said witness 
was both necessary and material and of great importance 
to the defense. The same reasons set forth in appellant’s 
application, which caused the Court to grant his applica¬ 
tion as to four of the witnesses, applied likewise to the 
most important witness of all—O’Hara. 

This refusal was, therefore, erroneous and necessitates 
reversal. 


V. 

Prejudicial remarks and conduct of tlie District 
Attorney. 

The District Attorney, from the very outset of the 
case, prejudiced the rights of the appellant, depriving 
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him of a fair and impartial trial, to which he was en¬ 
titled. Here are some of the instances: 

1. When the jurors were being examined on the voir 
dire (R. p. 16), the juror Dulin acknowledged, in an¬ 
swer to Mr. Rover’s question, that he knew James W. 
Wheat, Chief Clerk of the Washington Asylum and Jail. 
The appellant at that time had no knowledge, and cbuld 
not have had any, that James W. Wheat was goin^ to 
be an important witness in the trial of this cause. The 
appellant could not have known that Wheat was g^ing 
to take the stand and testify falsely and fraudulently 
concerning one of the most important phases in the chse. 
But the District Attorney knew that Mr. James W. Wheat 
was going to appear in a very important role, but he 
failed to make any mention of the fact at the time Mr. 
Dulin acknowledged he knew Mr. Wheat. 

2. Immediately thereupon, Mr. Rover makes the (fol¬ 
lowing statement (R. p. 16): 

“Mr. Rover: If your Honor please, I wish to 
be perfectly fair and say that I know Mr. Brady 
(another one of the jurors). 

The Court: All right. Inquire. 

Mr. Rover: Mr. Brady, the mere fact that you 
know me, would that influence you or prejudice 
you or bias you in any way in sitting in this case 
and determining it according to the evidence and 
the law? 

Mr. Brady: No.” 

3. Then (R. p. 16), when the appellant was examining 
the jurors, one of the jurors, Mr. Edmonston, acknowl¬ 
edged that he knew Mr. Rover. The following appears: 

“Mr. Siegal: Have you known him for scjme 
time? 
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Mr. Edmonston: For about ten years. 

Mr. Siegal: Would you feel embarrassed in 
sitting in a case in which Mr. Rover was attorney? 

Mr. Edmonston: No. 

Mr. Siegal: Do you feel that you could give a 
case a fair and impartial trial and render a fair 
and impartial verdict even if Mr. Rover were an 
attorney in the case? 

Mr. Edmonston: Yes.” 

For some unknown reason, which the appellant is unable 
to fathom, Mr. Rover made no public acknowledgment 
of his acquaintanceship with Mr. Edmonston as he did 
with Mr. Bradv. 

4. While the District Attorney was opening to the 
jury, he made this statement (R. p. 17): 

“We will show you from Siegal’s own mouth 
that he leaves Washington, goes to Wilkes-Barre, 
Pennsylvania, and there has Damiani sign this 
particular jacket or folder which was necessary to 
complete the scheme.” 

After an objection was made, Mr. Rover continued: 

“I do not contend that Siegal admits that he had 
Damiani do it, but my statement is that placing 
Siegal in the Wilkes-Barre jail with Damiani, and 
being able to prove the signature on this particu¬ 
lar card is the signature of Damiani, I draw from 
that my conclusion that Siegal had him to sign it.” 

Then an objection was made and Mr. Rover continued: 

“I withdraw that statement but I will prove it 
from the mouth of the defendant. But I say I 
will prove it by the irresistible chain of circum¬ 
stances that the defendant did have Damiani sign 
this card.” 



5. While Deane was under direct examination (R. 

p. 20): | 

“Q. And why did you take them out of thfere? 

Mr. Siegal: Your Honor, I object to thqt as 
calling for the operation of the witness’ niind. 

Mr. Rover: I want to show that he was a$ked 
to take them out by the defendant. 

******* 

The Court: The objection will be overruled. 
Mr. Siegal: I note an exception.” 

The statement to the Court by Mr. Rover, thai he 
wanted to show that the witness was asked to take tpem 
out by the defendant, was highly improper and unfair. 
Especially is this true if reference is made to the record, 
page 35, where the following occurred—Deane testifying: 

“Q. When and where were you requested to 
withdraw the Williams Jacket? A. I wasn’t re¬ 
quested at all to withdraw the Williams jacke^. 

Q. Did the defendant ever suggest to yoiji to 
withdraw the Williams jacket or the Williams 
card? A. No.” j 

6. While examining Deane on direct (R. p. 21): 


took out? 


A. 


“Q. It was these two that you 
Yes, sir. | 

Q. And what did you put in their place? A. 
These two (indicating). 

Q. I show you Government’s Exhibits 2 and £-A 
for Identification and ask you to identify the two 
things that you put in place of those you t^)ok 
out, which were, I believe, Government’s Exhibits 
3 and 3-A? A. Yes, sir.” 


These questions put to Deane were unfair and preju¬ 
dicial, especially in view of the fact that Deane neyer 
put anything in place of Exhibits 3 and 3-A, and the 
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District Attorney knew it. The testimony of Deane was 
that he took 3 and 3-A out of the files and gave them to 
Colonel Peake, who put them back in the files. 

7. While the appellant was cross-examining Deane, 
the following occurred (R. pp. 24-25): 

“Q. And who was present at the conversation 
in the rotunda of the jail! A. Pitts. 

Q. The fact is, Mr. Deane, that- 

Mr. Rover: (interposing): Who is this man 
Pitts! As we have heard his name called a 
couple of times, I think we ought to know. 

Mr. Siegal: One minute. 

The Court: Let us know who it was. 

Mr. Siegal: All right. There will be no 
trouble about that.” 

Mr. Pitts was then identified as G. Brvan Pitts, whose 
name was undoubtedly known to every man, woman and 
child in the District of Columbia as having only a short 
time prior thereto been convicted of a heinous offense, 
arising out of which thousands of people in the District 
of Columbia lost many thousands of dollars. The only 
purpose that Mr. Rover had in interjecting the inquiry 
as to who this man Pitts was, was to prejudice the ap¬ 
pellant in the minds of the jury, because it appeared 
that the appellant was acting as one of the attorneys 
for Mr. Pitts. 

8. Later (R. p. 56), Colonel Peake was called as a 
witness for the Government, and the following appears: 

“Q. Did Mr. Deane report to you that Abner 
Siegal, the defendant here, had offered to pay 
him money— A. (Interposing) Yes. 

Q. (Continuing) —to change certain records in 
the jail! A. Yes. 
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This was done so quickly that the appellant had no 
chance to make an objection before the answers, but then 
made the objection which was sustained by the Court, 
whereupon Mr. Rover withdrew the question. 

9. After Colonel Peake had been cross-examined by 
the appellant, Mr. Rover asked the following question 
on redirect examination (R. p. 58): 

“Q. Colonel Peake, are you familiar wdth ]^lr. 
Wheat’s handwriting? A. I am not very familiar 
with it. 

“Mr. Rover: Not very familiar with it. All 
right, that is all.” 

Mr. Rover obviously had hoped to get Colonel Peak^ to 
confirm that in his opinion the handwriting of Govern¬ 
ment’s Exhibit 2-A was the handwriting of Mr. Wheat, 
but Colonel Peake wouldn’t go that far. And when j he 
replied “I am not very familiar with it,” Mr. Rover re¬ 
peated “Not very familiar with it—all right, that is all,” 
passing it off as if it was of no importance. 

10. While the witness Jacobson was under direct Ex¬ 
amination (R. p. 59), the following appeared: 

“Q. Will you give us the numbers of the bills? 
(To Mr. Siegal): Mr. Siegal, will you see ifihe 
has the correct numbers? 

Mr. Siegal: Well, I would like to retain tikis. 
Air. Rover, if I might. 

Air. Rover: Well, maybe. 

Air. Siegal: I will concede that these are the 
bills handed to Air. Jacobson or in Air. Jacob¬ 
son’s office on Alarch 23 and delivered by either 
Air. Deane or Colonel Peake. Why waste ^ny 
time about it? 

Air. Rover: That is all you do concede, isn’t 
it? 
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Mr. Siegal: Certainly. 

Mr. Rover: In other words, that these are 
the bills which Mr. Deane handed to Mr. Jacob¬ 
son, is that correct? 

Mr. Siegal: Yes, sure.” 

It was obviously improper for Mr. Rover to turn to 
the appellant and ask him first to see if Mr. Jacobson 
had the right numbers. It was pure window-dressing— 
stage play—anything to create the impression that he, 
Mr. Rover, was perfectly fair; and then, after the ap¬ 
pellant made the concession, to turn around and ask the 
appellant whether that was all he conceded. The sar¬ 
casm of the situation cannot be overlooked. 

11. While the witness Harry A. Karr was being ex¬ 
amined (R. p. 64), the following occurred: 

“Mr. Rover: I take it, Mr. Siegal, that you 
admit that is your signature? 

Mr. Siegal: I will admit that that is my sig¬ 
nature. And I will admit that I' wrote this letter 
and received the letter from the Pennsylvania 
Railroad Company that you have in your hand. 
And I admit that I sent the ticket in for redemp¬ 
tion, and that I got the check, and I will state that 
the endorsement on that check is mine. And I 
will state that I took the train from Washington 
to Wilkes-Barre on March 19th, and was in 
Wilkes-Barre on the morning of March 20th, and 
will concede that I came back some time that day, 
and came into Washington either late at night or 
early the next morning. 

Mr. Rover: And you will admit that vou talked 
with the prisoner, Vincenzo Damiani? 

Mr. Siegal: Yes, sir; in the jail at Wilkes- 
Barre, on the morning of March 20th. 

Mr. Rover: And that you had him to sign this 
card that we have here? 

Mr. Siegal: No, I do not admit that, because it 
is not true, and you know that is not true. 
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Mr. Rover: No, I do not. 

Mr. Siegal: I object to your asking me q 


ues- 

tions of that kind, because you know this witness 
is on the stand, and you know what he is here for, 
and I say that is very improper.” 

I 

12. During the cross-examination of Dr. Souder (R. 
pp. 66, 67 and 69), the following appears: 

“Q. You don’t want to say anything that jyou 
think might help me, Doctor? A. May I explain— 

Mr. Rover (interposing): Oh, if your Honor 
please, that question is so obviously unfair^ 
Mr. Siegal: My question is plain. 

Mr. Rover: I object to it, and move that the 
jury be instructed to disregard it. 

Mr. Siegal: And in order to be perfectly 
fair I will consent that it be disregarded. 

Mr. Rover: You will admit that vou are not 
fair?” 


(R. P. 67) 


“Q. Now, Doc 

Mr. Rover: 
ject. I insist 
gentleman his 


ob- 


Oh, if your Honor please, I 
that Mr. Siegal should give this 
proper title as a doctor. 

Well, I am giving it to him. 

Mr. Rover: No, you called him Doc. 

Oh, no. I am sure you 


Mr. Siegal: 


Mr. Siegal: 
wrong. 


are 


Mr. Rover: Then my hearing is very bad.” 


(R. P. 67): 


“Q. Now, if a letter- 

Mr. Rover: Just a minute, doctor. 

Mr. Siegal: I thought he answered. 

Mr. Rover: Did you answer the question? 
You didn’t think he answered it at all. You 
knew he had not answered it. 


58 


Mr. Siegal: Well, I know what his answer 
should be, Mr. Rover. 

Mr. Rover: Yes, you know what you think 
his answer should be.” 

(R. P. 67): 

“Q. I am not talking about the stroke. 

Mr. Rover: Just a minute. Let the Doctor 
answer, Mr. Siegal. Trv to be fair once in vour 
life.” 

(R. p. 69): 

“Q. Who else in your department is a hand¬ 
writing expert or considered a handwriting ex¬ 
pert, Doctor! A. We have one man in training, 
but he has never qualified. 

Q. Whom do you consider in the District of 
Columbia to be the outstanding handwriting ex¬ 
pert! 

Mr. Rover: Doctor Souder. 

Q. Besides yourself, Doctor! A. If you will 

make it the United States, I will be glad to answer 

vou. 

* 

Q. I want somebody available here for the bene¬ 
fit of the Court and Jury! 

****** 

Mr. Rover: I will concede that Dr. Souder 
is the best known expert in Washington.” 

It is very obvious that the District Attorney, in pro¬ 
claiming himself fair and in charging the appellant with 
being unfair, was done to prejudice the jury against the 
appellant. It is further obvious that the remarks of the 
District Attorney that he would concede that Dr. Souder, 
his own witness, was the best known expert in Washing¬ 
ton, was likewise done for the purpose of prejudicing 
the appellant in the eyes of the jury. 
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13. While the appellant was under cross-examination, 
the District Attorney asked the following questions (R. 

p. 112): 

“Q. The fact that you wanted to destroy any 
evidence of having purchased that machine had 
nothing whatever to do with it, did it! A. Mr. 
Rover, if I wanted to destroy any evidence I 
would not have gone to them and given them my 
check. 

Q. Just answer my question. A. No, sir; I 
didn’t want to destroy any evidence. Had no tea- 
son to destroy any evidence.” 

There wasn’t any reason for such a question being pro¬ 
pounded to the appellant, except to prejudice him in the 
minds of the jury. It was wholly uncalled for. 

14. The appellant requested the Court to admohish 
( R. pp. GO, 61) Colonel Peake not to talk to certain of 
his employees whom the appellant had caused to be sub¬ 
poenaed as witnesses. Mr. Rover offered to so instruct 
Colonel Peake as the Court demurred. It is obvious tfhat 
such admonition should have been given and it is like\dse 
obvious that it was never given by Mr. Rover, because 
the very next day two witnesses were called by the ap pel- 
lant, who were employees of Colonel Peake’s at the Wash¬ 
ington Asylum and Jail. One was the witness Thomas 
Sard (R. pp. 73-75) and the other the witness Edward 
F. McGlynn (R. pp. 77, 78). We need only read the 
testimony of these two witnesses to know that they were 
both spoken to by Colonel Peake, and that they were 
both antagonistic in their attitude towards the appellant. 
The witness McGlynn admitted that Colonel Peake talked 
to him but said he had told him to tell the truth. 

15. When it appeared from an examination of the 
handwriting on Government’s Exhibit 2-A, and the hand- 
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writing appearing on Defendant’s Exhibits 4 and 18, 
both of which were written in open court by the witness, 
Wheat, that the positive testimony given by Wheat on 
direct examination was wholly discredited, the District 
Attorney failed to request the Court to strike out the 
testimony of his witness, Wheat, and to strike out Gov¬ 
ernment’s Exhibit 2-A, as the District Attorney should 
have done since he is charged with the duty of seeing 
that the appellant has a fair trial. 

Not any one remark by the District Attorney, nor any 
two or more, are claimed to constitute reversible error. 
But the conduct of the District Attorney throughout the 
trial, from the very beginning to practically the very 
close of the case, and the things he said, was such as to 
deny appellant a fair and impartial trial, and to prevent 
that calm, dispassionate administration of justice which 
should characterize everv criminal trial. 

In State v. Irwin , 60 L. R. A., 716, the Court said: 

“Prosecutors too often forget that they are a 
part of the machinery of the court and that they 
occupy an official position, which necessarily leads 
jurors to give more credence to their statements, 
action, and conduct in the course of the trial and 
in the presence of the jury than they would give 
to counsel for the accused. It is the duty of the 
prosecutor to see that a defendant has a fair 
trial.” 

Such conduct has been condemned by the courts. 
United States v. Williams, 168 U. S. 382; Johnson v. 
United States , 215 Fed. 679; and the Act of February 26, 
1919, ch. 48, amending Section 269 of the Judicial Code, 
making it the duty of the Court to consider the pro¬ 
priety of the argument of the District Attorney without 
regard to objection or exceptions. 

The matters referred to here alone should make a new 
trial imperative. 
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VI. 

The Court’s failure to assume the responsibility 
and strike out the testimony of Wheat and Govern¬ 
ment’s Exhibit 2-A. i 

It was the duty of the Trial Court to assume the 
responsibility and strike out the testimony of the witness 
Wheat, and strike out Government’s Exhibit 2-A, when 
it appeared that Wheat maliciously, deliberately and 
feloniously perjured himself, and was utterly discredited, 
in reference to his testimony concerning Government’s 
Exhibit 2-A. | 

In the case of United States v. Frank G. Raichle , tried 
before Mr. Justice Letts in the Supreme Court of the 
District of Columbia, in June, 1932, at the conclusion of 
the Government’s case, the Court said: 

“ * * * As to this count, and also as to the 
count charging obstruction of Justice the fit¬ 
nesses for the Government have been discredited, 
and other than their testimony, there is no Evi¬ 
dence of a corroborative nature in the record. The 
rule of evidence does not require corroboration, 
but here the two essential witnesses are so utterly 
discredited that the Court will assume the ! re¬ 
sponsibility and strike out the testimony of Pitts 
and John H. Edwards, Jr., another former officer 
of the Smith Co., and sustain the motion by the 
defense for a directed verdict of not guilty.” 

How appropriate are the words of Mr. Justice LEtTS 
to the case at bar! The failure of the Trial Court in the 
case at bar to assume the responsibility and strike E ut 
the testimony of Wheat and strike out Government’s 
Exhibit 2-A deprived the appellant of a fair and impar¬ 
tial trial, to which he was entitled. 

But this Court, we submit, should assume the responsi¬ 
bility and dismiss the indictment. 
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VII. 

The verdict of the jury was contrary to the over¬ 
whelming weight of credible evidence. 

It is respectfully submitted that even if the Trial Court 
was justified in submitting this case to the jury that the 
verdict was against the overwhelming weight of credible 
testimony, and that this Court should reverse the judg¬ 
ment against the appellant. 


CONCLUSION. 

Abner Siegal, a member of the Bar, here stands con¬ 
victed of one of the blackest of crimes, upon the unsup¬ 
ported word of one whose credibility is seriously ques¬ 
tioned. The stain of the charge can never be washed 
away. The conviction, coming as it did after 14 years’ 
service at the Bar, has shattered his reputation and his 
very life. 

This judgment, resting upon this record, must shock 
the conscience and rock the very foundations of justice. 

We earnestly submit that true justice demands that 
the judgment be reversed and the indictment dismisssed. 


Respectfully submitted, 


E. Russel Kelly, 
Attorney for Appellant. 
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In the Court of Appeals of the Districtlof 

Columbia 

January Term, 1932 


No. 5633, Special Calendar 

Abner Siegal, appellant 

v . 

The United States, appellee 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF FACT 

i 

Inasmuch as the pertinent facts appear fully in 
the brief of the appellant, appellee does not deem 
it necessary to restate same and proceeds immedi¬ 
ately to the argument. 

i 

ARGUMENT 

Point I 


Point One of appellant’s brief is aimed at tpe 
proposition that there was not sufficient evidence 
introduced by the prosecution to warrant submis¬ 
sion of the case to the jury. In support of this the 
appellant cites two cases, Quick Ting v. United 
States (140 U. S. 417) and Nosowitz v. Unitefl 
States (282 Fed. 575). The Quick Ting case w4s 
a habeas corpus case and consequently there was 

U) ‘ I 
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no question as to the presentation of evidence to a 
jury. The Supreme Court after the language 
quoted in appellant’s brief on pages 33 and 34 goes 
on to sav— 

All these things may properly be consid¬ 
ered in determining the weight which should 
be given to his statements. 

In that case one Hyman Nosowitz was convicted 
for manufacturing a contrivance for use in the un¬ 
lawful manufacture of intoxicating liquors. The 
only evidence in the case was that a Government 
witness talked with another man named Nosowitz 
in a factory over which the sign “S. Nosowitz & 
Son” was fixed. There was no evidence in the case 
that Hyman Nosowitz was the son of the Nosowitz 

i 

who ran the factory or that the man who ran the 
factory had a son, although it was proved that the 
Nosowitz with whom the Government witness 
talked had admitted that the cans manufactured by 
him could be used to make whiskey. Upon this tes¬ 
timony the jury had been permitted to speculate as 
to the guilt of Hyman Nosowitz. The court held 
that a verdict should have been directed as against 
Hyman Nosowitz upon such proof. The evidence 
against Simon Nosowitz was that detailed above 
and the further testimony of a certain Grossman 
to the effect that he was in the hardware business 
and had bought a can from a salesman who came to 
his premises, and received a bill therefor on which 
the name of the creditor appeared as A. S. Noso- 
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witz; that he did not know Simon Nosowitz; pnd 
that there was a label on the vessel purchased by 
him “for storing gas and oils.” It was held by the 
court that this was no proof that Hyman Nosowitz 
“intended to manufacture the stills to be used for 
the unlawful manufacture of liquor.” It is obvious 
that the Nosowitz case is no parallel to the present 
case. The case does not turn upon the weight t^ be 
given to the testimony of a witness or witnesses jbut 
turns upon the entire absence of substantial Evi¬ 
dence of facts which would exclude every oljher 
hypothesis but that of guilt. 

The true rule which should be applied in this (jase 
is that laid down in Heitler v. United States (244 
Fed. 140, C. C. A. 7th Circuit), where the court Ijeld 
that even the testimony of a shameless and de¬ 
praved witness was not insufficient, as a matted of 
law, to sustain a conviction where other evidence 
showed the defendant’s interest and motive, The 
Heitler case was a prosecution for violation of |the 
White Slave Traffic. Two of the defendants who 
admitted their complicity in the transportation 
testified against the other defendant. It was Con¬ 
tended for the other defendants, on appeal, that 
there was no substantial evidence showing beybnd 
reasonable doubt the guilt of Heitler, one of those 
convicted. The court said: 

But the contention is that the uncontro¬ 
verted evidence shows Rosensweig to be| so 
absolutely bad that nothing he might say| by 
way of testimony, standing alone, could 
properly be considered as substantial Qfvi- 
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dence from which a jury was warranted in 
finding beyond reasonable doubt that the al¬ 
leged conspiracy was proved. * * * 
Rosensw'eig’s story, depraved and shame¬ 
less though it brands himself, is not inher¬ 
ently improbable or unreasonable as relating 
to one like Heitler, whom other evidence 
shows to be a person who had the motive, and 
to whose interest it was to do the very things 
which Rosensweig said he did. The story of 
the conspiracy was wholly uncontradicted. 
Of its truth or falsity the jury which heard 
and saw the witness was best judge. And 
since, if true, the evidence w’as sufficient to 
convict Heitler of the conspiracy charged, 
and by the verdict of guilty it is evident the 
jury believed it true, we can not as a matter 
of law say there appears no substantial evi¬ 
dence on which to base the verdict against 
Heitler. 

In the Heitler case, in addition to the above-de¬ 
scribed testimony, there was evidence from other 
witnesses showing a base motive on the part of 
Heitler for entering into the conspiracy. 

It is undoubtedlv the rule that if evidence is ad- 
missible at all its credibility and weight are mat¬ 
ters for the jury to determine. United States v. 
Post (135 Fed. 1, 70 L. R. A. 989). In that case 
the defendant had been convicted for using the 
mails to defraud, the scheme being to defraud di¬ 
vers persons by publishing advertisements repre¬ 
senting the defendant to be able to cure disease and 
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weakness by mental healing. The defendant 
claimed in her defense that she was able to 
effect cures by mental healing. The trial cour^ in 
its instructions to the jury in effect directed the 
jury to disregard this part of the testimony becaluse 
such testimony was directly contrary and in oppo¬ 
sition to the laws of nature. The Circuit Court of 
Appeals reversed the trial court upon this point, 
saying: 

A jury may unquestionably be properly 
instructed to disregard evidence that they 
find to be false. (Allen v. United States, 
164 U. S. 492, 499, 41L. ed., 528, 530,17 Sup. 
Ct. Rep. 154.) And, under the practicd of 
the Federal courts, the judge may express 
his opinion as to the weight or effect of evi¬ 
dence or the credibility of witnesses; but^ if 
evidence is admitted as, and is, legal and 
relevant, the jury, we think, should not be 
peremptorily directed to ignore it. If it| be 
of a kind that greatly taxes the credulity of 
the judge, he can say so, or, if he totally dis¬ 
believes it, he may announce that fact, leav¬ 
ing the jury free to believe it or not. If the 
jury concur in the view expressed by the 
judge, they may entirely disregard such evi¬ 
dence in their verdict; but to direct the jury 
to ignore it is to tell them not to consider it 
at all, even to determine whether it deserves 

' j 

credence or not. We are aware of the fact 
that this instruction related to evidence, pdrt 
of which, perhaps, would seem to many, if 
not all, intelligent minds incredible; but, if 

I 
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evidence is admissible at all, we can see no 
reason why it is not to be passed on by the 
jury. 

In all cases of conflict between the testimony of 
witnesses it is for the jury to determine which testi¬ 
mony is true. (Belland v. United States, 25 F. 
(2d) 1, cert, denied, 277 U. S. 607.) In this case 
Albert Belland and others were convicted of con¬ 
spiring to rob a carrier of United States mail, 
affirmed on writ of error. The evidence was in con¬ 
flict as to the identity of the persons who committed 
the robbery and of the parties who handled the pro¬ 
ceeds of the robbery. Witnesses for the Govern¬ 
ment identified the four defendants as participants. 
The defendants testified in contradiction of the 
identification and introduced evidence tending to 
prove an alibi. The Circuit Court of Appeals of 
the Fifth Circuit held that there was no error in 
refusing to direct a verdict upon this state of the 
evidence and that— 

It was for the jury to pass upon the con¬ 
flict between the witnesses who identified the 
defendants as the guilty parties and the wit¬ 
nesses who supported their claim of alibi, 

and affirmed the judgment of conviction. The 
cases which support the foregoing are too numer¬ 
ous for detail. They are found under the subject 
“Criminal Law” in the Digest, Key Number Para¬ 
graph 742—Credibility of Witnesses. For further 
expressions as to the rule see Hoke v. United States 
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(227 U. S. 308, 43 L. R. A. (N. S.) 906, Ann. Cases 
1913 E 905), which holds that the credibility of 
witnesses and the weight of the testimony are for 
the jury. In Pierce v. United States (252 IT. S. 
239) the court held where there was substantial evi¬ 
dence in support of the charges the question 
whether its effect is to overcome any reasonable 
doubt of guilt is a question for the jury and jnot 
for the court. In Hays v. United States (231 Red. 
106, affirmed, 242 U. S. 470) it was held where 
there is substantial evidence to establish all the Ele¬ 
ments of the offense charged verdict for the accused 
can not be directed on the theory that the evidence 
is insufficient to convince the jury of accused’s ghilt 
beyond a reasonable doubt. Other cases upon tjhis 
point will be found in the Digest under criminal 
Law, Key Number Paragraph 741 (1). i 


Points II and III 


It is apparently the burden of these contentions 
that the guard Deane was neither an “ executive, 
judicial, or other officer” nor “any person acting 
in any official function” when he removed from the 
files of the Identification Bureau the records which 
the evidence discloses he was requested by the de¬ 
fendant Siegal to remove. 

One way of approaching the question as to 
whether the guard Deane was such an officer or 
person acting in an official function as might be 
bribed by the defendant Siegal is to examine the 
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inverse of the proposition. The inverse of the 
proposition would appear to be this: if Deane, in¬ 
stead of disclosing the offer, had accepted the offer 

i 

and had done the thing requested, could Deane have 

i 

been indicted for the acceptance of a bribe ? 

In the Fall case (49 Fed. (2nd) 508), it was “con¬ 
tended that there can be no bribery of an officer to 
do a particular act unless the law requires or im¬ 
poses upon him the duty of acting * * In 

this connection the court, on page 509, states: 

It will be observed that defendant as¬ 
sumed at all times to act in his official capac¬ 
ity as Secretary of the Interior and upon the 
assumption that the Executive Order was 
valid. Fall ivas a de jure officer occupying 
at th(e time a lawful office of which he was 
the lawful head, and even though, as held by 
the court below, he was here acting in a de 
facto capacity, he can not be heard to set up 
the ivant of official authority when he is 
charged with accepting money to influence 
his assumed official conduct. The gravamen 
of the offense charged is not the execution of 
the contracts and lease, but the acceptance of 
a bribe to influence his official conduct. 

If we substitute the name Deane for the name 
Fall we find an analogy; Deane was a de jure officer 
occupying at the time a lawful office * * * and 
even though * * * he was here acting in a de 
facto capacity, he can not be heard to set up the 
want of official authority when he is charged with 
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accepting money to influence his assumed official 
conduct. 

If Deane had been the defendant instead of 
Siegal, it seems that Deane would have occupidd a 
position singularly analogous to that occupied by 
Fall. 

The Fall case continues, also on page 509, 

It matters not that the Executive Order 
has since been declared void by the counts. 
It was an operative order until declared 
void. It was sufficient to confer jurisdic¬ 
tion. It at least extended color of authority 
to the defendant in the pursuance of his 
official duties. 

i 

Again there appears to be a singularity of ^he 
analogy in that the Superintendent of the j Ail, 
Peake, directed the guard, Deane, to do certain 
things, to wit, to work in a so-called Identification 
Bureau. The direction from superintendent Pe^ke 
to guard Deane was not only an operative order 
but was one that was obeyed. “It was sufficient 
to confer jurisdiction. It at least extended coior 
of authority to” Deane “in the pursuance of his 
official duties.” 

In Benson v. United States (27 App. D. C. 331, 
335) the defendant in one count was charged with 
the crime of bribery under Section 5451 U. S. Be\v. 
Stat. (U. S. Comp. Stat. 1901, p. 3680), which pro¬ 
vided in part as follows: 

Every person who promises, offers, or 
gives * * * any money or other thing 
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of value * * * to any officer of the United 
States, or to any person acting for and on 
behalf of the United States in any official 
function, under or by authority of any de¬ 
partment or office of the government thereof, 
* * * with intent to influence * * * etc. 

The defendant was convicted and the conviction 
affirmed. 

It appears that two employees of the Land Office 
revealed to the defendant certain special reports, 
and the defense contended, inter alia, that “there 
is no allegation of any statute rule, regulation, or 
order making it the duty of the clerks in the 
Land Office to maintain secrecy in respect to 
special reports, or making such reports con¬ 
fidential * * 

The Court stated on page 345— 

If the term “lawful duty” means only a 
duty imposed by law, such narrow construc¬ 
tion of this statute might cause great doubt, 
for this indictment appears to admit that 
neither of these officials w'as prohibited by a 
statute from revealing the contents of such 
reports. Despite the elaborate and ingen¬ 
ious argument of defendant’s counsel, we 
still hold, as this court has heretofore held, 
that every incidental, yet necessary, duty in¬ 
cumbent upon an official to perform need not 
be designated by statute . 

The primary function of a jail is a place of deten¬ 
tion for persons committed thereto. ( Grab v. 
Lucas, 146 N. W. 504, 505; 156 Wis. 504.) It there- 
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fore follows that superintendent Peake, in charge 
of a place of detention, must necessarily take slich 
steps as would be proper to effect “detention.” It 
follows logically that the superintendent himself 
was charged with the duty of “guarding,” and that 
because of the complexity and multiplicity of jhis 
duties, the power to guard might properly be dele¬ 


gated without any statutory provisions, and as 
quoted above, “every incidental, yet necessary, dhty 
incumbent upon an official to perform need not be 
designated by statute.” That the keeping of files 
and records at a jail is an incidental and necessary 
duty incumbent upon a superintendent is clear. 


In Fletcher v. United States (42 App. D. C. ^3, 
65), where the question was as to whether or r ot 
the seal on the jury box had been broken by t)he 
clerk, the statute specifying that the breaking rmist 
be by the “clerk,” it w 7 as held that the breaking Ipy 
an assistant clerk in the presence of the clerk was 
a breaking by the clerk, and that “the deputy was 


only his hand and voice, exactly as if he had dohe 
it himself.” In the instant case the guard Deane 
was the hand and voice of superintendent Peake. 

The Pall case continues that “In our opinion the 

i 

Secretary of the Interior could prescribe regula¬ 
tions of its office, or its bureaus, and the custody of 
its papers, and reports of its investigations, and tljie 
breach of such regulations would be a violation if 
its lawful duty * * *.” It seems equally cle^r 
that the superintendent of the jail could prescribe 
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regulations of his office and for the custody of its 
papers and files, and a breach of such regulation 
would be a violation of the lawful duty of the per¬ 
son whom he assigned to the duty. 

Thereupon the Court quotes the following from 
United States v. McDaniel (7 Peters 1) : 

A practical knowledge of the action of any 
one of the great departments of the Govern¬ 
ment must convince every person that the 
head of the department, in the distribution 
of its duties and responsibilities, is often 
compelled to exercise his discretion. He is 
limited in the exercise of his powers by the 
law; but it does not follow that he must show 
a statutory provision (italics issued by the 
Court) for everything he does. 

(Superintendent Peake is, of necessity, “often 
compelled to exercise his discretion * * *, but it 
does not follow that he must show a statutory pro¬ 
vision for everything he does.”) 

It follows, therefore, that it is not necessary to 
show that superintendent Peake had statutory au¬ 
thority to assign to the guard, Deane, the duty of 
working in the so-called Identification Bureau. 

To attempt to regulate by law the minute 
movements of every part of the compli¬ 
cated machinery of the Government would 
evince a most unpardonable ignorance on 
the subject. Whilst the general outlining of 
its movements may be marked out and limi¬ 
tations imposed upon the exercise of its 
powers, there are numberless things which 
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must be done that can neither be anticipated 
nor defined and which are essential to the 
proper action of the Government. Hence! of 
necessity usages have been established in 
every department of the Government which 
have become a kind of common law and 

i 

regulates the rights and duties of those ^ v ho 
act within their respective limitations. 

There is no evidence in the records of any statu¬ 
tory limitations upon the duties of a guard at jhe 
jail or upon the powers of the superintendent to 
delegate his ministerial duties to one of the em- 
ployees of the jail. 

The record discloses, according to the appellant’s, 
brief on page 36, that the guard, Deane, testified: 
“I had charge of the Identification Bureau at the 
District Jail.” There apparently is no evidence 
contradicting this testimony. Considering the 
guard as the deputy or agent of the superintendent, 
the principle of agency that “an agent is not in¬ 
competent to testify to facts showing, or 
show, his owm agency” (Russell v. U 
Savings Bank, 23 App. D. C. 398,406), is 
to the testimony which in substance establishes 
duty of the guard, Deane. 

It would appear that the work of the 
Deane, was an official act because “an official 
does not mean that which was lawfully done, 
whatever was done under color or by virtue of 
office.” (Inhabitants of Williamstown v. 

15 Gray (Mass.) 427, 430.) 
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In tlie State of New York v. Lafaro (250 N. Y. 
336) the defendant was convicted upon a charge of 
bribing a public officer. The public officer referred 
to was a village policeman. The indictment alleged 
that the defendant did offer and give to a police 
officer a sum of money 4 4 with intention thereby to 
influence the aforesaid public officer in respect to 
his acts and decisions in the exercise of his duties 
and functions in that he, the said Carmelo Lafaro, 
did then and there ask the said public officer, in 
consideration of said bribe, to refrain from insti- 
tuting a criminal proceeding against the said Car¬ 
melo Lafaro in the Federal Court of the United 
States for a violation of the National Prohibition 
Act” 

“The village policeman is a public officer of the 
State of New York. Undoubtedly the evidence is 
sufficient (as is in the instant case) to establish 
that the defendant sought to influence him in re¬ 
spect to some act or decision.” 

The Court on page 340 continues: 

The village policeman is an officer of the 
State of New York, charged with the duty 
of protecting the peace and order of the 
State. The National Prohibition Act is the 
law in the State of New York, for under 
article VI of the United States Constitution 
all laws of the United States made in pur¬ 
suance of the Constitution are the 4 4 supreme 
Law of the Land.” Nevertheless, a viola¬ 
tion of the Federal act constitutes no offense 
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against the peace and dignity of the State. 
* * * The Federal statutes confer no 

special powers upon State police officers| in 
the enforcement of the law of the United 
States. * * * We assume, without de¬ 
ciding, that the statutes of this State confer 
upon the officers of the State no powers alnd 
do not expressly impose upon them gny 
duties in respect to the enforcement of the 
constitutional or statutory prohibition of the 
manufacture, transportation, or sale of in¬ 
toxicating beverages. * * * From these 

premises the defendant urges us to draw the 
conclusion that the payment of money as 
charged in the indictment was not made with 
intent to influence the police officer in respect 
to any act in the exercise of his powers or 


functions as an officer of the State. 


The contention of the defendant Siegal parallels 
that just referred to, as he urges the conclusion 


that the payment of money to Deane, as charged in 
the indictment, was not made with intent to ih- 
fluence the guard Deane in respect to any act in tfie 


exercise of his powers or functions as guard. 

The Court continues on page 342: j 

We are not at this time called upon to de¬ 
termine the extent of the duty of police 
officers of the State to enforce a Federal 
law—or even whether any official, as dis¬ 
tinguished from a moral, duty exists. Tlje 
village police officer in the course of his un¬ 
questioned duty to preserve peace and order 
has learned that a Federal statute is being 
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violated. Prosecution in the Federal courts 
might put an end to this violation. The de¬ 
fendant has sought to induce a public officer 
for a corrupt and concealed consideration to 
refrain from instituting appropriate pro¬ 
ceedings to punish and suppress a violation 
of a law binding upon all residents of the 
State. Though we should assume that the 
law of the State does not require the police 
officer to suppress a violation of the Federal 
law, the question still remains whether com¬ 
plaint to the Federal authorities of a viola¬ 
tion discovered by the officer in the course 
of his duty is not part of the function of a 
State police officer, at least where continued 
violation tends to affect the public health, 
morals, or order. 

The answer to that question seems to us 
quite clear. The gist of the crime of bribery 
is the wrong done to the people by corrup¬ 
tion in the public service. None can doubt 
that this defendant sought corruptly to in¬ 
fluence a police officer in the performance of 
an act which it is evident the defendant, 
the police officer, and the Governor of the 
State considered a public duty owed by the 
public servant. We have given to the statu¬ 
tory definition of bribery a construction 
broad enough to cover cases where a public 
officer has accepted a bribe to act corruptly 
in a matter to which he bears some official 
relation, though the act itself may be techni¬ 
cally beyond his official powers or duties. 
(People v. Jackson, 191 N. Y. 293; People v. 
Clougher, 246 N. Y. 106.) 
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In People v. Jackson (191 N. Y. 293) the defend¬ 
ant was a coroner and “it is insisted that the jin- 
dictment is defective because it shows upon its fhce 
that the defendant had no jurisdiction to act as 
coroner” (p. 298). | 

The Court, at page 300, says: 

The law does not protect a corrupt judge 
because he exceeds his powers and his action 
is colorable merely. It does not mind 
whether when accepting a bribe to do an ^ct 
apparently within his jurisdiction he ac¬ 
tually had jurisdiction. The statute against 
bribery says nothing about jurisdiction ahd 
official action means such as properly be¬ 
longs to the office and is intended by the 
officer to be official. It is sufficient, if the 
defendant assumed, colore officii, to perform 
a function belonging to his office even if tbe 
right to perform it did not exist in the par¬ 
ticular case. * * * 

I 

On page 301 it is set forth that— 

We do not hold that the defendant |is 
estopped from denying that he had juris¬ 
diction, but, as his action was in the appalr- 
ent line of his duty as a public officer, was 
official in form and intended to be official in 
fact, that he was guilty if he accepted a bribe 
whether he had jurisdiction or not. Ap y 
other rule would be a reproach to the law, 
for it would encourage official corruption 
and tend to subvert the honest administrh- 
tion of justice. The offense of the defend- 
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ant, Whether he was with or without juris¬ 
diction is the same in morals and we think it 
is the same in the eye of the law . 

In the immediately preceding case the defendant 
was the public officer apparently acting beyond the 
scope of his jurisdiction. If the guard, Deane, had 
been indicted, according to the foregoing case, he 
could not successfully set up the argument that 
Siegal now makes that he, Deane, was acting be¬ 
yond the scope of his jurisdiction or authority. 

In the Thompson case (37 Appeals D. C. 461) the 
defendant was indicted for bribing a postal card 
inspector who was charged by order of the Post¬ 
master General with the duty of inspecting paper 
for postal cards. 

It was insisted by the defendant that an exami¬ 
nation of the laws and rules and regulations appli¬ 
cable to the Post Office Department and the Public 
Printer would show that the agent was entirely 
without authority to make such inspection. 

i 

The organic act creating the office of purchasing 
agent for the Post Office Department ordained that 
the purchasing agent “shall, under such regula¬ 
tions not inconsistent with existing law, as the Post¬ 
master General shall prescribe, and subject to his 
direction and control, have supervision of the pur¬ 
chase of all supplies for the postal service.” 

The foregoing statute recognizes the fact that 
the purchasing agent is under the control of the 
Postmaster General, and is thus a mere agent of 
the Postmaster General. 


In the Siegal case the regulation of the Board of 
Public Welfare provides: “3. The chief clerk shall 
be the resident superintendent’s agent in all cler¬ 
ical, fiscal, and administrative detail of the institu¬ 
tion.” This regulation clearly recognizes the 
resident superintendent as the principal, who is 
ultimately charged with all clerical, fiscal, and ad¬ 
ministrative detail of the institution. 1 

The Thompson case continues: “It will be ob¬ 
served that this act does not purport to relieve tiie 
Postmaster General from responsibility for con¬ 
tracts made with his department.” 

It will be observed in the instant case that the 
regulation of the Board does not purport to relieve 
the resident superintendent from responsibility “in 
all clerical, fiscal, and administrative detail of tfie 
institution.” The Thompson case continues: “On 
the contrary it (the statute) expressly provides 
that the purchasing agent shall be subject to hijs 
(the Postmaster General’s) direction and con¬ 
trol * * | 

On the contrary, in the instant case, the regula¬ 
tion expressly recognizes the chief clerk as the mere 
agent of the resident superintendent, and thus inp 
ferentially recognizes the resident superintendent 
as the principal. 

In the Thompson case it is said that the Postf 
master General “might have imposed on Zantj 
zinger (the inspector) the duty of making an int 
spection in aid of the purchasing agent” (p. 471)i 
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In the instant ease the resident superintendent 
“might have imposed” (and did in fact impose) 
upon Deane “the duty of” making and keeping 
records, etc., “in aid of” the chief clerk. 

Siegal’s contention is that the function was im¬ 
properly assumed; the Government’s that it was 
properly delegated. 

In the Egan case (52 Appeals D. C. 384), the de¬ 
fendant was not permitted by the court to testify as 
to the nature of the duties which he was required to 
perform in his official capacity, and the court held 
that this exclusion of testimonv was error. 

The offense there consists in an official re¬ 
ceiving compensation in a matter which may 
come before him for determination in his 
official capacity. Hence, it was competent 
for him to testify as to whether or not the 
application for license filed in this case 
might or could come before him for deter¬ 
mination. It is wholly immaterial what 

other witnesses mav have testified to on this 

«/ 

point. Had defendant been permitted to 
testify, the jury might have accepted his tes¬ 
timony and rejected that of the other wit¬ 
nesses. * * * 

With reference to Peak’s authority to delegate 
the work to Deane, the following is of interest. In 
United States v. Birdsall (233 U. S. 223) the Court 
states: 

To constitute it official action it was not 
necessary that it should be prescribed by 
statute; it was sufficient that it was governed 
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by a lawful requirement of the department 
under whose authority the officer was actipg. 

* * * Nor was ft necessary that the re¬ 
quirement should be described by a written 
rule or regulation. It might also be foubd 
in an established usage which constituted 
the common law of the department and fixed 
the duties of those engaged in its activities. 

* * * In numerous instances duties pot 

completely defined by written rules are 
clearly established by settled practice, abd 
action taken in the course of their perforija- 
ance must be regarded as within the provi¬ 
sions of the above-mentioned statute against 
bribery (p. 231). I 

In Daniels v. United States (17 Fed. (2d) 33b, 
at page 343) the Court quotes with approval tile 
statement that “to constitute it official action it was 

i 

not necessary that it should be prescribed by stat¬ 
ute ; it was sufficient that it was governed by a law¬ 
ful requirement of the department under whose au¬ 
thority the officer was acting. ” 

The defendant in his brief makes reference to the 
following cases: j 

In Heaton v. United States (280 Fed. 697) the in¬ 
dictment was held to be defective because there was 
no allegation that the defendants were acting “bjr 
virtue of the authority of any department or officO 
of the Government. ’ ’ Furthermore, ‘ 4 there was no 
proof as to their (the prohibition agents’) appoint¬ 
ment, or, for that matter, that they were appointee^ 
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of any department or office of the Government ” 
(p. 699). 

In United States v. Van Wert (195 Fed. 975) the 
indictment was faulty because it did not allege it 
was the duty of the defendant to do anything with 
reference to “clemency” which he tried to obtain. 
There being no allegation that it was the duty of 
the person referred to to do anything in connection 
with clemency, the case was not analogous because 
the indictment in the instant case does allege that 
the guard, Deane, had the duty. 

In United States v. Gibson (47 Fed. 833) the in¬ 
dictment charged the defendant with offering a 
bribe to induce an Internal Revenue Officer to set 
fire to a distillery. The Court points out that there 
being no common law offenses against the United 
States, and there being no statute making it a crime 
for the revenue agent, even as an individual, to burn 
a distillery, it was not possible to bribe him to com¬ 
mit an act against the United States, as the burning 
of the building, as suggested above, was not made a 
crime against the United States by any statute. 

In the Boyer case (85 Fed. 425, at page 436) it 
is stated: 

I think it clear from what has been said 
that Congress has no power, even if it had 
done so by express legislation, to create the 
offices of inspectors and impose upon them or 
upon agents appointed in pursuance of law 
by the heads of departments the duties 
alleged in the indictment. And the ques- 
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tion now arises, if this be true, whether pr 
not to offer a person a bribe not to do some¬ 
thing which no valid law enjoins him to per¬ 
form is an indictable offense under the 
statute. * * * 

In the case at bar had the inspector re¬ 
ceived the bribe it would have been np 
offense against the laws of the United State^, 
for the reason that it was intended to in¬ 
duce him not to do a thing which no valid, 
law of Congress imposed upon him to dp. 
It would not have been an infraction of thp 
State law, because no State law imposed 
upon him the duties alleged in the indict¬ 
ment ; nor was he an officer of the State. 

Point IV 


Point Four of appellant’s brief deals with the 
action of the Court in summoning four witnessed 
for the defendant, under the provisions of Title (j, 
Section 368, D. C. Code, and in refusing to summoh 
a fifth witness for defendant. It appears from tht 
affidavit of the defendant attached to the motion fof 
authority to summon these witnesses that the wit¬ 
nesses William F. O’Hara and Abram Salsburg 
were summonsed to give testimony as to the samd 
facts, i. e., would “give testimony regarding thp 
defendant’s connection with the case of Damiania 
and his interest therein, and their testimony will 
establish that the defendant had no interest or mo¬ 
tive to commit the offense charged in the indict¬ 
ment.” (Rec., p. 7.) 
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The Section of the D. C. Code upon which appel¬ 
lant relies (Title 6, Section 368) is identical in sub¬ 
stance and almost identical in language with Sec¬ 
tion 656, Title 28, U. S. Code. In passing upon the • 
construction to be given the latter section the courts 
uniformly hold that the right to summon defense 
witnesses is a matter solely within the discretion of 
the trial court, and the exercise of such discretion 
is not reviewable. ( Goldsby v. United States, 160 
U. S. 70; Crumpton v. United States, 138 U. S. 361; 
Dupuis v. United States, 5 F. (2d) 231.) And in 
O'Hara v. United States (129 F. 551) it was held 
that under this section it is within the discretion of 
the trial court to place a limitation upon the num¬ 
ber of defendant’s witnesses to be subpoenaed on 
each particular point or phase of the defense. In 
the O'Hara case the Circuit Court of Appeals for 
the Sixth Circuit said- 

It is claimed that the trial court erred in 
limiting the number of the defendant’s wit¬ 
nesses to be subpoenaed at the Government’s 
expense to four upon each particular point 
named in the defendant’s praecipe. This 
was within the discretion of the court, under 
Section 878, R. S. U. S., and violated no fun¬ 
damental right under the Constitution. 

(<Crumpton v. United States, 138 U. S. 361; 
United States v. Van Duzee, 140 U. S. 173, 
177;, Goldsby v. United States, 160 U. S. 

' 70,73.) 



The same rule of construction announced by th^se 
cases should be applied to our local statute. In the 
Goldsby case the Supreme Court of the Unitfed 
States held 

The right to summon witnesses at the ex¬ 
pense of the Government is by the statute 
left to the discretion of the trial court, ai^d 
the exercise of such discretion is not review- 
able here. ( Crumpton v. United States, 1^8 
U. S. 361, 364.) | 

CONCLUSION 

It is respectfully submitted that the appellant 
was accorded a fair and impartial trial, and the 
judgment of the lower court should be affirmed. 
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